GEORGILA'S EXPERIENCE WITH THE VOTING RIGHTS
ACT: PAST, PRESENT, AND FUTURE
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I. TnTRoDUCTIAN

The Voting Rights Act of 1965 was
remedying voting discriminarion that ha
southern staies, The Al contained
that were devised 19 give the federa
Means to ensure that African-Amer

passed with the broad purpaose of
d heen practiced principally in the
3 variety of procedural merhanisme
government and privare ditigants the

cans could register to vote, ang vote,
without discrimination. At the time, the key provision of the Ag Was per-

cejved to be the ban on state literacy rests and “understanding or interpre-
tation™ tests that served as an altermative way of qualifying vaters who
were illiterate, Literacy tests were first used in the United States jo Kac.
sachusetts and other northeastern stares drecades earlier In some counties
in the South, these tests were used to discriminate againgt African-Ameri-

cans. Threats, intimidation, and violenre )50 kept blacks from the polls in
samre places,

The ¥ating Rights Ace profoundly changed sguthern politics. Prigr 1

the 1960s, blacks were minimaily invelved in politics in 1he Sowh. While
there were exceptions in some arcas, and blacks frecly voted in the 19505
in some places, for the most part pelitics was considered *“white man’s
business.”” That changed as a result of the civil rights movement in the
19605 and, in particular, the adoption of the Voting Righis Act. Black
vAHEr registration increased markedly. Today, the rate of black VOLEr Tegis-
tration is on par with that for whites. In fact, if one accounts for 50Cin-
economic differences, the rate of whiis ¥OLer Tegistration is no higher than
that far blacks. The key provision that drove this politicai revolution was
the ban on literacy and “understanding or interpretation™ tests,

Sincr 1963, African-Americad candidates for Public offiee in Georgia

ey yeirs. He has served as cvunsel in Bughes o Smitk,
543 F. Supp, 494 (D.TLC 19823, affd, 439 1.5 {314k (1983, in fogers o Lodgs, 458 U5, 613

V1982, a0d . mgst rerenily, in fokmann v Arifter, 115 5, 1 2473 (1955), alt of whith addceceed the

role of race i redisirloting and election pracedures. g Walklert also has served 15 2 snembec of the
Eaculty 3, Emary Univenity Schoal of Law,
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and elsewhere in the South have met with INCreasing suctess. There were

abmost no black officshalders in 1945. Today, while the numbers fall short
ion, the increases haye bren dramatic. Three

of proportional representatl
tactors have driven Lhis political cevolution. First is Lhe change in atlitudes
and politics that has transpired since the climination of formal segrega-

tion. Serond i5 the inCrease in black voter registration. Third i5 the elimi-
nation of election practices that allowed local white voting majorities 0

defeat black candidates who were preferred by Black voters.

The most important change in clectoral practices that led to the cloctan
of black state representatives, councilpersons, oounty cormmissioners, and
the like, was the elimination of at-large vOLng of rulti-member distriet
voting.* Those yoting metheds, which gave white majoritics the power to
“rump” black candidates in many situations, minimized black electoral
ppportunities. In some inslances, those FyStems woie adopted or main-
tained for the very purpose of discritninating.”

As a practiral matler, at-large voting has heen tliminated throughout

r by litigation—in virtually every city,

the Seuth—cither yoluntarily ©
counly, and legisiatve district with 2 significant minority population.®
Courts began to find the practice of at-large voting to be unconstitutional.”

Then, in a 1980 decision that was widely condemned as reactionary, the
United States Supreme Court charied a majer shilt in the law and held
that at-large elcctions would be invalidated only where the yery purpose
underlying the Jiscriminatory clortion device was found to be discrimina-
tory.® Two years Iater, Congress amended section 2 of the Veting Rights
Act® tp reinstate the pre-Bolden view that at-large elecions were illegal
under federal taw where Lhey caused discrimination, or resulted in dis-

erimination, regardless of their purpose.’

e —
Ginples, 478 U5, 20 {1%B8); Ragers v. Lodge, 458 1.5 613 (1982}

1 %¢¢ Tharaburgh v
Lodps, 438 U5 4113 LEoeEY, Paige = GTav, 437 E. Supp- 137 (BT G

1 Kap &g, Bugers v
19751
# Rut ree Holder v- Hall, 114 5, 0o 2507 419

pevErning COuLnty comulissipn consisted of anly an= perian’,
* Lpe, g5, White v, Begetitr, 412 11.5. 735 (1933} Zammer v nicKeithen, 485 F.20 1297 (ath

Cir, 19473 [en baneh affd, Easl Cazrrall Parish Sch, Bd. v Yiacshall, 424 U5, 636 L1976

b iy of Mobilc v Boldes, #46 105 55 (1980}

" g7 US.G. § 197302} (1986}

T §re Thamburyh v, Ginglcs, 418
view that the amentmesil (o g2 was:
woting, and that it wad nat Lmended ta reach peoctices such 25 3

543 [upbolding use ol a1-large eleriions wlhere the

and Sealla nave espouncd the
wcring a0
Holder v

115, 20 (1BRG), Jusvices Thamas
lesigned only 10 adidress \hr aciug] procss of rEEH
farge clecions, See, O6
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With the general eliminaton of at-large and multi-member electinns,
volitg righis advocates shifted their attention to new areas. Desirgus of
increaging minority voting stréngth, new arguments, new inierpretations
of the Vating Rights Art, and new claims were advanced.® These new
claims did not have the firm footing in the legislative consensus that un-
derlay the Votinp Righus Act

Georgia, like most other southern states, has defended these claims in a
variety of district courls and before the Department of Justice when it has
excreised ils administrative powers under scciion 5. The purpose of this
article is to describe broadly the kinds of claims and arguments that have
been raised by woting rights advocates, and 10 outline the positiens that
Georgia—and most other states—have advorated in response. These issues
have arisen most recently in three separate areas. The first and most pro-
tracted of these [nvolve Geargia's judiciary. The second involves the 1992
reapportionment and the kinds of district lines Lhe Georgia General As-
sembly adopted to satisfy the Depariment of Justice. The third is the at-
tack by Lhe Depariment of Justice and private plaintifis on Georgla’s ma-
jority vate laws. This article will review events in each of these areas to
date, paying particular attention to the arguments that Georgia has ad-
vanced on its own behalf,

1. GEURCIA’S JUDICLARY

Quer the past ten years, one of the key banle grounds in veting rights
litigation involved challenges by private plaintiffs and the Department of
Justice to the method of clecling state judiciaries. Claims have been made
under both section 2 and seetion 3 of the Voting Rights Act. Using its
settion 5 administrative pawer, the Deparunent of Justice has tried to
change the way statc judiciaries are elected. These applications of the Vot
ing Rights Act have raised questions in many minds as 1o whether the Act
is being properly applicd o new facts and new areas, or whether the
theary of the Act has been distorted in an effort to remedy a problem tha

Hall, 114 5. €1, 2381, 2591 [1994) {Thomas, |., concurring and joined by Seafia, J.3. The author
Wik 4 witness befare bath Lhe Senawe and Hoose Judidary Commitiees that considered and adopien
the amendment 10 the Volirg Righls Act, and is theroughly familiar with the legisladive process and
Ristary concerniay that amendmeat Theie vigw i, witheul doubt, mistaken,

" Bee, 6.2, Lani Gulnics, No Two Seats: Fhe Elerve Querl for Political Eguatits, 77 Va. L.
Brv. 113 {1901y,
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s not a voting problem at its core. In [act, some ol the most significant
attempts to use the Young Rights Act in this arca have met with complete
[aijure.? In Georgia, the issue remains unresolved as of this writing. In 2
recent Georgia case, the Diistrict Court for the District ol Columbia re-
jected an attempt by the Department of Justice to construe secrion 5 1n d
broad new way'? The courl rejected the Department of Justice’s expan-
sive theories, adopting a maore iraditional interpretation of section 5 that
appears 10 be in line with Supreme Court decisions. This case will be

discussed below,

A. The Brochs I Cose and Section

The superior caurts of Georgia have been Geargia’s trial courts of gen-
gral jurisdiction since the state was Founded, Superior courts have plenary
and have exdusive jurisdiction over equity cases, felany
cases, domestic and mustody cases, and scveral other classes of civil cases.
They also exercise 2 wide variety of appellate and certiorar jurisdiction -
aver inferior tribunals, administrative bodies, and local government bod- :
les.1t The Georgia Supreme Court and the Georgia Gourt of Appeals
were not created untl 1845 and 1906, rospectively. Before then, superiar
courts were the highesl judicial authority in the state.

avil jurisdiction,

For over twenty years alter the enaclment of section 9, it was the un-
derstanding of officials of the State al Georgia that the additon of a new
superior court judgeship did not enlail @ “covercd change’ thal implicated
scetion 5 of the Voting Rights Ack. Tudgeships were added routinely over
the years, and new judpeships were flled and reclected withoul anyane
suggesting that <ectinn 5 was implicated. Fowever, in 1988, alter it was

14594 (11th Cir, 19943 {en banc), cart, denidd, 115 5. g

* Sz, ., Nipper v Siinly, 3 F.A
1793 (1995 trejecting phainlls' § 2 challenge o Flotida's meshad af glecting trial ceure judges by all
wgiers ciruil-widel; Leagus of nited Lalin Am. Cilizeas v. Clomenis, 797 F.2d £ {3k Cie 1993

[en bam<), corl denfed, LI4 %, Gt BTE {1094] (rejesting plai ifz" § 2 challengs 1o Texass meehnd af
eleciing Lriak court judges by abl voiers cirruit-wide]; Bow Yerk v Unied Sumes, 874 F, Supp- 3
(0.0, 1994) {granling geclazalory judgment 1 the Staie of Mew Vork in o § 5 preclearante aetion
involving newly enacsed Judgeships nd rejecting Llepartcient ol Justiee c[Torks Le broaden he srope

it L £ 5h

! i v Crorgia v, Reno, 881 P, Supp 7 (0, D.C. 1993,
) I fn rases where apgeliaee and eeriiarar juridiction arises, the guperigr coures [uncion 45 they
du in pther £ases in thil @ singlE judge hears ihe rase See Ga. COOE ARN. § 15-6-B 11994} Superies
courl judges du nel caovens in panels whea perlerming their sespansibilities, unlike the Grorgia

Ceurl of Appeals, the Geormia Supreme Court, an other pppellaic courts in the cowntry
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first suggested that the addition of new judgeships might constitute a
change covered by section 5, Grorgia’s Atlorney General submilted the
post-November 1, 1964 superior courl judgeships te the Department of
Justice for preclearznce.

While Georgfa's administrative submission was pending, several black
voters filed a case in the Soulhern Discriet of Georgla, assérting chat sec-
tion 5 preclearance was required for the state’s new judgeships.!* The
state declined te pursue its administrative submission pending the decisign
of 1he district court as to whether scction 5 preclearance was required.
Prior 1o a decision, the Depanment precleared tweaty-aine superior court
Judgeships for the porthern part of the slate, ap area with few African-
Americans.”! The Department requested additional information for the
forty-eight remaining new superior enurt judgeships which were located
in portions of the state with significant black populations.

On December 1, 1989, the districr court in Brooks f held that the addi-
tion af new superior court judgeships in Georgia was a “cavered change”
that required section 5 approval. The eourt’s vote was hwo-gne, The ma-
jority, while nor finding any evidence of diserimination, nevercheless held
that the mere addition of a judgeship was, by itself, a “change” that re-
quired section 5 review as a maiter of procedure.t® The district couct al-
lowed the state 1o complete submission of the additional information that
the Department of Justice required. Subseguendly, the Depanment
preeleared the three remaining superior court circuits that were al issue,
but ebjected 10 all new superior court judgeships in regions of the state
where there was a significant black population.®

In explaining its objection, the Drepartment did not suggest that black
candidates had been discriminated against in judicial elections, nor did the
Depariment suggest thal there was any “underrepresentation” of blacks
on the bench vis-a-vis the number of eligible iawyers. Rather, the Depart-
ment objecied to Georgia’s majority voie law. For example, the Depart-

1 Bruaka v, Suace B of Elemions, 775 F. Sopp. 1470 {5.00, Ga. 1989) |hereinalier Bracks fl.

' Lewer Teom she Deparimeen of [restice on § 5 [Aug. 26, 1788) {on fle with auther} |hereinaf-
s Lever of Aug. 26]. The Dlepacuncac concurrenily peecleaned various new oleeuies that had been
ereiied in chis arca of the Suue.

™ See Brooke £, 775 F, Bupp. 1470

™ Lener Jrem Lbe Departmgnt of Jussice an § 5 [ Junc 14, 1989} den file with autkar] fliereinaf-
ter Letier of Juac 18],
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ment’s letter guestioned whether the majority vote law was cnacted in
1964 Far a racially discriminatory purpase.’® The Department ignored the
fact that these laws were parl of the State’s mandatory statewide election
systemn prior to lhe effective date of section .17

Based upoo the Department's objection, the caurt in Brooks T enjoined
the state [rom Alling any newly created judgeships that were as yct un-
filled. The caurt alsa enjoined further elections for thase judgeships for
which there was an objection oulstanding, but which had previously been
Glled. Because the terms of those incumbent judges expired on December
31, 1990, the court provided that the incumbents be allowed to continue in '
office pending the filing of a scetdon 3 preclearance action in the District
(lourt for the Distriet of Columbia ** Such an acton was, in fact, filed in
Washington in August 1990, and was toed on the merits in the fall of

1994,

Bath parties appealed the derision aof the District Court for (he Soulh-
er. Dlistrict of Georgia. The state defendants contended that as a matier
of procedure there had not heen a egvered change” which required sec-
tion 5 review. The plaintifls coniended that the coutt’s reliel was inade-
quate. The United Siates Supreme Cpurt summarily affirmed in both

appeals,™

The Brooks I court revisited the issue of relicf on February 28, 1994,
rling that unapproved seats could not continuc past barch 1, 1993
These judgeships would cease to exist, and (he incumbent judges would
cease to hold those offices unless a favorable declaralory judgrment was
issucd from the District Court for the District of Columbia before that
date. Tn fact, the District Court far the District of Columbia ruled in
favor of the statc on February 3, 1995, so the issue of relief was implicity
resolved. The Southern District of Georgia recogmzed this and issaed an
ocder on February 21, 1995, which technically extended the “hold over”

"

1 Ty i submission 13 the Thepariment, the sate did mot provide evidencs as to why the majarity
vble §sv hal kegn wdopied because, unders presailing § 5 law, the wae's pre-Movembar 1, 1064 Llaws
were Tl whder review in that proceeding,

W Rpppkr ), 775 F. Sepp. 1470 {510 Ga. 1089). The districl ¢iurr alse provided that any vacan-
Ciss in the objecied-to judgeships epuld be fited by the 1egular appaintment QROCEST,
™ Genrgia v, Reno, BE1 F. Supp. T (O DG 1795
= 498 15, 9146 {1990,
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provision of {ts last order, while acknowledging that there was no longer
any basis for prahibitive injunctive relief,

B Georgia's Superior Court Judgeships

As of November 1, 1964, the Georgia General Assembly had author-
ized sikty-one superior court Jjudgeships throughout the state. From 1965
through the 1988 session of the General Assembly, an additional seventy-
seven superior court judgeships were created and flled. From 1989
through 1994, an additignal Twenty-one superior court judgeships were
authorized by the General Assembly, Thus, as of 1904, Georgia had 159
superior eourt judgeships authorized by individual acts of the General As-
sembly. However, fourteen of the Judgeships enacted by the General As-
sembly in 1989 ur later were not filled due 10 ihe Bragks I injunction, O
the other 145, cach was aclive and Blled as of 1994 Forty-cight of those
145 were at issue in the Georgia v. Reno case becauge they were enacted

alter Novemnber 1, 1964, and were refused administrative preclearance by
the Department of Justice.

Each of the superior courl seats added since November 1, 1964 was
added to a specific superior court judicial circuit, as had been the case
with every new judgeship created during the prier two ceénturies of the
state’s histery. There are presently torty-six superier court cirewits in the
State of Georgia. Today, some rircuits in urban areas consist of onby ane
tounty, while ether cireuits comprise several counties. Never has any
county been split into two or more rircuits.

Most of Georgia’s forty-six cirevits exisied a3 of Novernber 1, 1964 and
are, herefore, not subjeet to section 5 review, Several circuits have been
created since Navember 1, 1964 However, in rach of these instances, the
circuit boundary has been preclearcd By 1he Department of Justice 2t

Judicial elections in Georgia have a long history. The very Arst election
af any judges in the United Stares 100k place in Georgia nearly two hun-
dred years ago under the Geargia Constitution of 1B12.%% While several
methods of selecting judges prevailed during the nincteenth century, Gegr-

“ Lecer of Aug. 26, rupra nnie 13 Letter From the Diepartragat of Justice on § 5 {Aprl 25,
1590} don Ale with guthar} |hereinafter Lecer of April 25).

¥ G CowsT, = 1812, aer. I, § 4 {1612}, See gonerafly Clann K, Winters, Sedeetian & fudzes
=— An Histarical Intradustion, 34 Tex, L. Rev. 1081, 1082 (1),
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gia's superior court judges have been elected cantinuously by the voters for
nearly a Cemiury.

Candidates for superior court judgeships are nominated at primary
elections by Lhose voters who reside in each of Lhe respective cireuits, just
as they have been [or the past century. Candidales 50 nominated are then
elected at the November general election.”® Since the adoption of Geor-
gia's 1983 Constitution, judges have continued o be nominated at the dme
of the statc’s primary clections, but their elections are nonparrisan.” They
continue to be clected by all of the voters in cach of the respective cireults.
Buperier court candidates must obiain a majority of the vetes in order ta
win nomination or eleedon® I no candidate pbtains a majoricy of the
votes cast, a run-off election is held between the top two candidates to
determine the majority winner. This requirement applies to all siate and

eounry offices in Georgia,

Geprgia's majority voie requirement, a mandatory law of statewide ap-
plication that applies to all superior court judgeships whenever cnacted,
represents no change in the state’s law since Movember 1, 1964, The same
law was in cfect on Lhat date. As such, this practce is not reached by

section 5.%°

Partly as an adjunct to majority voting, all superior court judges—and
all gther state and county officials throughout Ceorgia—must be rlected
pursuant to separatc designated places {sometitnes called “posts™) oo the
ballot. This practice was codified in the 1964 election code, It was also
efective prior to the November 1, 1764 date wilh regard to all superior
court judgeships, as well as other offices. "

23 il the mid-19601, Geargla was essensally a ane- parey Diemnozraic state, 2l nomindtarn in
the Oemocratic primary was amiamaunt 19 vioory. During ke first hall of hit century, nase 2w
prescribed shat superiar court judges would be tlecred at the generzl election by the vote of all the
vaters throughoue the atate. This provision rarely, il evee, hud any scecal impats becouse, in the
absence of Jepublies it nominee, the general clections were Al canlesied. The practite was changed
by 7 1966 conetitiond] amendment which prederibed thar judges would Be elecied au the Mouembes
ehectian by the volect of WAcie respective eltcuits, See 1966 Ga Lows 819-20. This modifeation of
Girargin's elestion lzw is oz ac issee. 1L was preceamd by the Justice Depanment, anl §s pow ool
Fed L Cia Cost AN, § 15-8.4.1 {1904

M % Ga. Cawsr. art YL AT T

s (5. Cope Awe | 2LEA0E (1993 & 1999 Supp.).

M Ses Varing Rights Ace of 1963, 42 US.0. § 1975 {17803
M L Ca. Capnr AMe, § 20-2-133 (1983)
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C. The Rarlal Make-up of Georgin's Bench

To determine whether there is racial discrimination in the selechon and
relention of Georgia judges, ¢vidence concerning the appeintment and
election of African-American lawyers and judges must be examined. Firsr,
the racial remposition of the Bar must be analyzed,

1. The number of African-Americans eligible to serve a5 superior
couri judges

'To serve as a superior courl judge in the State of Georgia, one must be
a [awyer who has been licensed for at least seven years.™ A superior court
judge must reside in the circuit in which he is a judge. These require-
ments reflect the state's interest in a judiciary that is competent, capable,
and reasonably familiar with Lhe community which it is elected 1o serve.
States have a fundamental inierest in making such decisions oncerning
the composition, qualifications, and seleciion criteria of its Judicial branch
of government *

The Department of Justice has not suggested that there s anything
racially discriminatary ahout these minimum requirements, bur it is at
this threshold point that the Depariment’s charges of discriminaiion run
mto trouble. The fact Lhat Georgia has fewer black suprrior court judges,
percentage-wise, than there are blacks in the general population refecls
the fart that the percentage of blacks in the Bar who are eligible to serve
a5 superior court judges is much lower Lhan the percentage of blacks in
the population at large. The percentage of blacks in the Bar has ranged
from one percent in the early 1970s to the present 4.1% for lawyers with
the requisite scven years of experience® The rate of admission of Afri-
fan-Amcricans 10 the State Bar of Geargia has grown fram approximately
w0 peicent per year in the early 1970s to an average of about five pereent
over the last len years ™

In most of the superior court circuits atl issue, the number of African-

M Ga Comst ol VIO§ 7, ¥ 2a).

" S Grepary v, Asheroft, 31 TLE. 452 (1991),

™ Repary of Dr, foseph Lo Katz, p, 5 & Tab 2 tSeplember 2T, 1994) {on f[le with auhoe)
[hereinafier Kacz].

" Id. A clsim that Georgin's Bar admissiens wers raeially discriminalory wisg rejecsed in Tuler
v. Viekery, 517 £.2d 1089 (Sl Cir, 1%75).
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American attorneys 15 negligible. Many of Lhe forty-six circails in the
atate arc rural, In these predominantly rural eircuits, there arc relanvely
few Yawyers compared to the number of attorneys found in major melro-
politan arcas such as the Atlant Circuit of the Stone Mountain Cirruit
{Fulton County and DeKalb County, respectively}. Of the Lhiry judicial
ciceuits in which the Department of Justice challenged a new judgeship,
cight do aot have a single eligible black atterney. 5ix of the remaining
circuils have only ane black attoroey. Six pthers have only two black at-
torneys who satisfy the mininmum legal requirements.

2. The selection of superior court judges i Georgia

To fully appreciate how Georgia's superior court and other high-level
judicial ofTicers are selected, one has to consider not only the clecion pro-
cedures themselves but Lhe appointment process a3 well, When superior
court judgeships hecome vacant and when new judgeships are created,
those vacancies are flled by guberpatorial appoimiment. Since Jimmy
Carter was Governor of Georgia, a Judicial Nominating Comunission
(JNC) has screened applicants and rade recammendations to the Gover-
nor. Since the beginning of the JNG, the Governot's appointmments have
come exclusively from the names recomnended by the Commission.

As a practical matier, the greal majority of judges have come to the
bench by appointment. From 1968 1o mid-19%4, 133 of the 233 superiar
court judges were appointed o office. Of the 145 superior courl Judges
serving in mid-1994, 100 judges—sixry-ninc pereent—were appointed.

3, Georgia's experiencé utith the appaintment of African-Americans
to the bench

Throughout the history of the JNC, Alrican-American applicants scok-
ing udgeships have fared well- The rate of appeintment of Alrican-Amer-
icans has cxceeded that of white applicants. Since the frst superior courl
appointment through Llhe JNC process in 1972 umil mid-1994, 875 law-
yers {or judges of other courts} sgught superior court judgeships. OF these
975 persons, 106, or twelve percent, were black. This figure cxcecds the
pereentage of African-American lawyers who were members of the Bar
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during this time

I Alrican-American fawyers had been appeinted to the 126 superior
court openings filled by appoinument from 1972 to May 13, 1994 in pre-
portion to their current members in the Bar statewide, there would have
been five appointments. If minority lawyers had been appointed in pro-
ponijon to their rate of application to the JNC, there would have heen
eight tlack appeintments.® Bur, in fact, twelve African-American lawyers
were appointed to superior court judgeships by the four goveroors who
served during the relevant time, a figure which amounts to ten percent of
all such judgeships appoinied. These facts demonstrate that the primary
route to the superier court bench in Georgla, gubernatorial appeintment,
is untainted by diserimination.

4. Georgia's judicial election history and the experience of African-
Anterican candidates

The imporiance of appointment as a route to the judiciary in Georgia is
underscored by the history of the state’s judicial etections. Simply put,
incumnbent judges are rarely beaten, Tt happens, to be sure, but it is an
uncommon event. From 1968 through May 15, 1994, there were 621 in-
stances where an incumhbent superior court judge stood for clection. In 530
of those elections, the incumbent was unopposed. In anly ninety instances
did they draw opposition, and in only twenty-six instances—four perrent
of the time—were those incembents defeated,®*

Black candidates fared well and comparable 1o whites when running for
election as incumbents. The most dramatic evidence of this is in statewide
races. There have heen four clections where African-American judges
have run statewide for re-clection and been opposed by white challengers,
These were the election campaigns of Justices Robert Benham and Leah
Sears-Collins on the Georgla Supreme Court in 1990 and 1992, respee-
tively, and the election campaigns of then-Judpe Roberl Benham and
Judge Clarence Cooper on the Court of Appeals in 1984 and 1990, re-

** Kanz, rupra note 30, ar Taba 2 & 3

" Repore of Dr Michaed A Maggiowo, Teb 2 (Seprember 29, 1974} {on fle with author)
[hereinatter biaggiotiaol.

 These sististis were eskablished by admission and aee reflecied e the rocord i Grorgia v
Bena, A1 T, Supp. 7 {D.I0.C. 19951
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spectively. In cach of these instances, the black incurnbent won.™

This phenomena in the scatewide races is mirrored by the experience af
African-American trial court judges in Georgia superior and state courts.
There have been bwenty-sight inslances where Alrican-American judges
sigod for re-election as superior court or state court incurnbents.* In only
one instance was a back inpumbent defeated by a white challenger, That
case oeeurred thirteen years ago in 1982, wheo a while femals state court
judge ran against 2 newly appointed black male superior couri judge in
the Chattahooches Cirruit. In every other election where Alrican-Ameri-
can trial court judges ran as incumbents, they prevailed: a success rate af
twenty-seven out of twenty-eight.”? During the past decade, Alrican-
American judges have enjoyed a 100% suCcess raie as incumbents running
in state court, superior court, and appellate courl elections {twenty-five of
beeenty-five) 18

Open elections comprise a small portion of all of Lhe judicial elections in
Georgia, and their significante will probably diminish [urther in future
years. Prior to the 1984 elections, Georgia law required that Lhere be an
open election in any case where a judge retired, died, or withdrew from &
future term of office subsequent to eleciion but before actually commenc-
jng the new term ®® Open elections in those instances were climinated by
the 1983 Constitution, which provides for gubernatorial appointment in
those cases, as it does for all olher vacancies,*® Now, an open election can
accur only where the incumbent chooses not to ran [or re-election, but
scrves his ar her entire tetmn, The sugcessor is elected at the regularly
scheduled election. These situations are uncormon, OF the 671 times that
a superior court seat has been up for election from 1968 through May 15,
1994, only flty-one, or eighl percent, were open clections.* Focty-four of
these open clections were conlested.*® ’

W [n 14982, the same year that Justice Sears-Ciolling and Judge Goepee raw fur zleciion, o i L=
Incumbsent un Lhe coun of appeals wis defeated in hiy scacewide race by a whie chal lemger, {The
incumbent was Judge Sogmier, she challenges Alan Plackburn)

™ Kare, qugra note 30, oL 1615

I oA 13

I Maggiotio, sapre noe 33, af Tob 5

B Ser Duncan v Popthoess, 637 Foad 601, 693 (3th Cir, 1981, zere dirmisred, 459 115 12
{1282,

® Ga CowsToan- YT, 57,71

1 Ko, gupra role 30 al 13
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In this small number of electiens, African-American
[ared well. Of nine instances where black and white Jjuditial candidates
opposed one another far an open seat on either the Suprrigr court or the
state court, a black candidate was sueressful Ave times. in one of those

races, the whilr candidate received a majority of the votes cast by Alrican-
Afnericans, 4o

candidates again

Hl. Dors THE ApDITION OF SuPrrior Court JUDGESHIPS 1
GEorc1a YioLaTE SECTION 57

The Justice Department’s use of section 5 1o object to Georgia’s ncw
ludgeships, and ta object to the addition of new Judgeships in several other
statcs, has litile precedent in case law. It scems equally unfounded in the
philusophy of section 5. In essence, the Deparument is trying 1o reach back
in time to invalidate statutes that should be beyond the scope of sertion 3
review because they were in cfect on November 1, 1964,

Section 5 was not designed to permit revicw of state electoral practices
in cHecl prior o the adoption of the Act. It was cnacled primarily to
complement the suspension of literacy tests in the 1943 Voting Rights Aet.
Berause Congress believed that the climination of these tests would lead te
registration of new minarity voters, scetion 9 was intluded to ensure that
ne new [aws would be implemented that would undeeey: the voer
tration gains achieved by the literary test ban,
of sectiun 5 was distussed [ong ago:*s

TCgis-
** This underlying purpose

szl bl et e L e

By prohibiting the enforcement of o vating-procedure change until it
has been demonsirated 16 the United States Departroent of Justice
or to A three-judge Federal court that the change does not hdve a
disceiminatary effect, Congress desired o prevent states (rom
“undafing] er “defeatfing] the rights recently won® by Neproes, See-
tion 3 was intended "o ensure Lhat [the gains thuys {ar achisved in
mingrity political partieipation] shali not be destroyed through new
[discriminatory} pracedures and technigues, 40

e b vl

—arir

Pk Lt

adieya

o

.

Because of the narrow purpose of secton 5, the Supreme Coure has
" d.

* Se Spueh Coredina v, Kalzenbach, 383 TL5, 301 {19560,
** Sre Beer v Uniced Simes, 425 TLE 130 (1974,
MM AL 1404 (iations umitled).
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rejected the idea that it provides carte blamche aulhority far either the
Department of Justice or a preclearance court to determing whether any
electoral practice of a covered jurisdictinn is free {rom possible discrimina-
fion. The broader view of the statute was advecated by Justice Thurgoed
Marshall, but rejected by all the other Justices.#? Broad challenges of tns
kind must be brought by a dvil action fled in the defendant's jurisdiction,
with the plaintifi, {whether the United States or privale persons) bearing
the usual burden of proving illegal discrimination.

Decisions of the Supreme Court since Beer v. United States have re-
¢mphasized Lhat the Cerc purpost of section § is to reach changes in the
law and to prohibit changes that are retrogressive, For example, City af
Lackhart v. United States*® involved a change from a “general law™ city
government to a ‘lome rule? rity council and mayer in Lockhart, Texas.
Ulnder the niew home rule system, the mayor and two rouncilpersons were
elected in cven-numbered years using separately numbered pasts. Two
other council members were similarly elected in odd-numbered years. A
thres-judge district court pane] held that the new method of clection was
racially discriminatory and denied approval.

On appeal to the Supreme Court, the Civil Rights Division abandened
its position when the Sclicitor General reviewed the rase. The United
States agreed with the City of Lockhart: whether the new mambered post,
at-large clettion system discriminated against minoritics was nol the criti-
cal ingquicy under section 5. The rcal question was whether black voters
suffered some form of political retrogression under the mew method of
election. IF they did not, the method had to be approved. The Supreme
Court acknowledged that eliminating numebered post elections might bene-
fit minority voters, But, the Court noted that any potential bereht was
terclevant because numbered posts had been used under the prior method
of electing the city government, and were in vse on the efective date ol
the Voting Rights Act.®™ The limited reach of seelion 5 was succincly
stated in the following language from Lockhart: “Since the new plan did

#t a4 Ciey of Lotkhart v Uniled States, 460 1.5 123, 143 {1983 (Afacsnall, ], dise niingh

" 440 TS 125 {§983)

# The Aucmey Geaernl had alsa cljecied 10 the wie ol m-farge electipns, huy the distrles sln
cejeried that contenllon leoause “4he confinued exitteace of a-lasge elecllons [did oo have) @ retri-
greaiies e fd, 81 134 w11 (emphasis added). The nugeney Geaeral abso abhandoned this chal-
lenge to At-large elecdons befare the Supremc Coun-

" L at 135,

o e o T o AT i &



L e TR ST B i S S e

15993] FAST, FRESENT, AND FUTURL 093

not increase the degree af discrimination against blacks, it was entitled 1o
§ 5 precirarance. . . . Although there may have been no improvement in
[minority] voling strength, there has been no retrogression, either,'?

Sinee Lockhard, the Supreme Cowrt has issued several other voting
rights decisions. They, too, provide little support for the Department of
Justice’s recent section 5 enforcement actions. Maost reeent ts the Court's
decision in Aolder v, Hall®™ That case involved a challenge by black
volers wha claimed that a single member county commission form of gov- i
ernment was racizlly discriminatory. The case was based on section 2, !

1

there being no change that authorized section 5 involverment. In constru-
ing scclion 2, however, Justice Kennedy discussed the respective roles of l
the two scctions in his opinion annoupcing the judgment of the Clourt: s
I
|
|

La—Tw

sty ocon
e T T e

oy o

Ta be suce, if the struclure and purpose af § 2 mirrored thar of § 5,
then the ease far interpreting §§ 2 and 5 1o have the same applica- L
tion in all cases would be canvincing, But the twa seetions diffec in |.-
sirurtuce, purpose, and agplication. Section S applies coly in cerain

jurisdictions specified by Congress and “only to proposed changes in
voting procedures.” . . . In those covered jucisdictions, a proposed
¢hange in a voting practice must be appraved in advance by the AL
torney General or the federal courts. The purpose of ibis require-
meai “har always been to insure that no veling-procedure changes
woutd bz made that would fead fo a relrogression in the position of
racial mingrities with respect to their affective exercise of the efecia-
ral franchie" Under §5, then, the proposed veting practice is
measured aguinst the existing vating practice lo determing whether
retragresson would reruflt from the preposed change. The baseline
for comparison is present by definition; it is the exisung status.
Yrhile there may be diffieulty in determining whether a proposed
change would rause retrogression, there s Litde dificulty in discero-
ing e two valing practices to compare ta determine whether eetro-
gression would ooour.®®

e S

P O N S P N

Justice Kennedy went on to discuss the scope of section 2, While other
Justices agreed and disagreed with his view of sertion 2 in Helder, not a
word was wrillen by any other Justice disagreeing with Justice Kennedy's

" fd al 131-33.
1M 5 Ce 2581 (1094}
" 7 a1 Z5BT femphasis added} {fopineie and dlations armiced)
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assessment of section 5 law.” Under these precedents, it is difficult o see
how the addition of new judgeships, €lected like Lheir predecessors, could
be said 1o vielate section 5.

Il the Deparument’s construcdon of sectgn § were accepted by the
courts, the conseguences would be remarkable. As a matter of procedural
coverage, section 5 applies to any “change” coneerning the electoral pro-
cess. It reaches each new “voting qualification or prerequisite to voting, or
standard, practice, or procedure with respeet to voting different from that
in lorce or effect on Movember 1, 1964.7% This includes candidate guali-
fications, vorer registration requirements, voter qualifications, the loca-
tion of polling places, polling hours, absenlee ballot procedurcs, and other
matiers related to the election process.’

The Dcpartment of Justice has selectively criticized state practices re-
lating to majority voting and circuit-wide judicial electinns. Under its eon-
struction of section 5, the Depariment would be equally empowercd to
insist that the states change any other practice that 15 used in the election
of new judgeships, even chough that praclice was a part of the stawe’s
mandatary, statewide laws on November 1, 1964, Under the government’s
cheory, for example, it could require Georgia, as a rondition (o increasing
its judiciary, to strike from its eonstitution the qualifieation that supener
court judges be members of the Bar for seven years as a “candidate quali-
fication” that has a discriminatery impact. Likewise, Georgia could be
foreed, as a prerequisite to adding & new superior eourt judgeship, ta ex-
pand its voter registralion procedures, to require postcard regisiration, ta
rxtend the hours that its polling places are spen or shorten them if the
Attorney General believed that would be advantageous to black voters, 10
expand or reduce the number of polling places, or simply to move them to
acher Incations if the Attarney General cencluded that such moves might
advance the interest of black voters. Modifications could be made to hun-
dreds of practices that are preseribed by the state’s election Jaws.® These
“yoting practices” are as much 2 part of judicial elections as are the prac-

" Spe mles Shaw w Renpp, 113 & O 2896 (1993 [Show wos 3 ceapponionment ease thal
distusted § 5 much e Jostiec Keanedy did in Molder)

= 43 EEC, § 19730 [1995).

* 5g¢ Dougherty County Al ol Edue ¢ White, <39 TL5. 32 {197B].

i Zer 28 CER. 66 50.12-.13 (10670

M La Ca- Cooz Awx. § 21 (1994),




1995] PAST, PRESENT, AND FUTURE 095
tices that parties have previously attacked.

Congress certainly never contemplated Lhat the Attorney Genperal or a
federal preclearance court would have such exiraordinary powers, yet the
Depariment of Justice claims that it did. Another dubious implication of
the Attorney General’s position s that, with every new office ar election
thange submitted to the Department or a preclearance court, Georgia
would carry the burden of affirmatively dispraving that any of its slection
laws have a diseriminatory impact. Section 5 approval would be denied
where the state failed to carry its burden of disproving purposefoi dis-
crimination. Moreover, successful proaf in one case would be irrelevant
the next. According ta the Depariment of Justice’s view, every new
change and every new office puts Georgia's entire election code hack inta
play, even those provisions that predate November 1, 1964 ar were affirm-
atively precleared where enacted after that date.

The Attorney General's selective approach ta the criticism-of a state’s
election laws would incvitably result in a new and unaceeptable tevel of
arbitrariness ta section 3 enforcement. This result is made manifest in the
fudicial cases: although the Deparmment of Justice sought to change Geor-

ga's election laws, it precleared all of Alabama’s new tral cowrt judge-
ships under virtually the same facts.5®

1¥. Can THE ADDITION OF & NEw JUDGESHIP BE CHALLENGED
BLCAUSE OF S0ME CLATMED “PURPOSE To DISCRIMINATE "

A Does ihe “Purpose" Element OF Section 5 Add Anything to the Scope
¢f Review in the Judicial Cases?

The function of section 3 is to prevent retrogression. Thus, in Georpia
v Rera, the stale contends that, where there has been oo relrogressian,
there shouid be na further inquiry under the Beer-Lockkari-Holder rui-
ings."® While Grorgia recognized that the purpose behind the enactment
of a slatute can be pCriinent to section 5 review, the state asserted that
purpose was irrclevant where there was no retrogression and the bench-
raark analysis of section 3 was thys satished. Purpose has played a role in
serlon 3 review where the change at issue was admivtedly retrogressive;

—

™ Lenigr from e Deparunen) of Justice o Dhavid Boyd (Agril 27, 1987} tan [le with aulher).
# Driel far Flaintil, Georgia v Reno, 881 F. Supp. 7 (DLDLC. 1995h
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% ]' the court then proceeded to determine whether the change should shtl be
e approved under gertion 5. This seenario hes arisen in annexation and con-
rF schidation cases,®

iy

] Purpose played an independent role in one olher district court decision
5'-!': which concerned reapportionment.** There, Georgia’s 1982 congressional
1] ‘-;E reapportionment was held to violate sectinn 5 because one secton of one of
F} | the state's district lines was tainted by improper racial motivatons.®® This
situation alse differs from that in Georgie v. Rene. In a reapportionment
1 case, the district lines are completcly redrawn. Retrogression is net irrele-
t:" vant, but is muech harder to apply because he old reapportionment is
(g gane, replaced by an entirely new map.™ Obviously, the issue of purpose
| I3 plays a greater role in that context.

B. Evern if the New fudgeship Emacimenis at fisue Were Subject to
“Purpase” Reuiew, the Scope of thal Reyiew Should Be Different
thar Wha! the DOJ Contends

The Department of Justice conlends that Georgia's post-1%44 judge-
ships ean be vetoed #s purposefully discriminatory because the state alleg-
edly discriminated when: (1) the General Assembly enacied allezedly dis-
crimipatory laws before November 1, 1964; (2} the Geaeral Assembly
later {ailed to repeal those laws; or {3} the General Assembly failed to
epact olher laws which would have changed the way in which superior
court judges are efected in Georgia.™ These cheeries of *purposeful dis-
crimimation” hear no relation to what the Supreme Court holds to be the
proper inquiry in a case where the issue of purposeful discrimination is
properly presented. A statute is nog *purposcfully discriminatory’ unless

" Fer, o7, City of Fleasant Cirgwe v, United Scares, 479 115 462 (1937 Cary af Richmond v,
United Stutes, 427 1.8 138, 3B (1973},

" Buskee v, Smith, 549 F. Supp. 494 {[1.D.0. 1962) (thres judge court), 4ff'd, 439 U3, 1166
(1983,

" Gurdes was affirmetd by the Linitgd Seates Soprene Goued but, wnlpriunasely, summarly and
withaus an apinion 1o shed hight on Lhe proper seape af § 3 review in swch 2 ewee 439 115 1166
(1933

# o Geormia's 1992 renppartinnmeal, for exaenple, which was the subieet of Johnsan v. befiller,
844 F. Supp. 1354 (3.0, Ga, 1994), ¢ffd, 115 & Cp, 2475 {1995), Georgiz" congressional represedl
anves were increased from 18 Lo 11,

» Propeard Findings af Fact g0d Cenclusions af Law auhmiwed by the Dnited Sraies, Georgen
Reno, 831 F, Supp, T (0,D.E 1993)
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Lthe underlying, motivating purpose behind the sperific law was a diserimi-
natory one.

Therefore, it s not sufficient that a stature’s discriminatary coose-
quences were loreseen at the time of enactment. Discriminatory purpose
occurs only i a statute was enacted decouse of a discriminatory purpose,
and Il the statute would not have been enacted Bt for such 2 purpose®
Even where diserimination was a motive, illzgal discrimination does not
arise il the state would have adopted the statute regardless of any such
tainted motive,™

“Dismriminatory purpose’ . . . implies more than intznt as volitian
or intent as awareness of consequences. [t implies that the dedsion
maksr, in this cace a state legislature, selected or reaffiemed a partic-
plar eourse of action at least in part “becavse of” poo merely “in
spite of," its adverse affeets upan an tdendhable group®®

The “but lor" element of purpose cases was discussed in detail in
Mount Heafthy Schoal District v. Doyle?® There, although the district
court found that a public school teacher had been dismissed “in substan-
tal part” for speech protected by the First Ameadment, the Supreme
Court held this fact was not encugh for the plaintifl to prevail. The Court
held thar “the fact that the protected conduct played a ‘substantial part’ in
the actual decision net to renew [the tracher's conlract] would [not] neces-
sarily amouni to a constitutional viclation justifying remedial action.™
There would have been po liability on the part of the government if it had
acted Lhe same absent discriminadon. In Hunter v. aderwood, the Court
held that the Mount Healthy anaiysis applies in determiniug whether stat-
utes that pertain io the clectaral process are invalid berause of a discrimi-
natory purpose.’

The position of the Department of Justice in Georgia’s judgeship cases

" fee Munier v Underwawd, 471 US 222 {39R3% Ciy of Mobile v. Bolden, &6 U4 35
(1980%; Persannel Adm'r o Fecacy, 442 U5, 25 (1979} Jefleron v 1lackney, 106 LLE. 535 (1972).

" Faemey, 442 U5, ar 279,

M Ber peaprally Hunler v Underword, 471 L150 223 (1983); dlaunl Heulthy Fch. D v
Teyle, 42% U5, 274 (1977).

"™ Freqer, dd2 1S ap 309,

TEA10 LIS 274 (1N

M fd. m 243,
AT US ar 232,
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disrgpards the Jaw of discriminatory purpose. Instead of addressing the
reasens that the enactments at issuec were passed by the General Assembly
and signed into law, the Department would ask entirely separate ques-
tions. The Depariment of Justice would like to divert the court's attention
to these "“why" questigns:

» Why was Grorgia’s majority vote law enacted in 19647

» Why hasn't the majority vote law been repealed?

» Why hasn't Georgia rcpealed its circuit-wide voting laws
that pre-existed 19647

« Why won't Georgia do what the Deparvment of Justice
wanis and what some minority state legislatars want replace
lhe cusrent election system with “cumulative voting” {a sys-
tem of electiopn whereby incumbent judges would run against
each other with the top vote winner prevailing; “rumulative
voting” is referred to by many as “herd polities™)?

* ¥Why won't the statc change its century-old method of cir-
cuit-wide election w race-based subdistrice elections?

* Why hasn’t the State reconfigured its judicial circuit bound-
aries, all of which precede November 1, 1964 or have been
specificafly preclearad by the Drepariment of Justice, to create
twg or three racc-based circuits Lhat include the seyeral
“hlack-belt” rural countes that are still majority black?

To the extent that the issue of purpose is relevant, Lhe only question
that should be resglved is: why were judgeships added by these enactments
of the General Assembly? There is no dispute, of course, that all of Geor-
gia's judgeships—and those in other states where the Department has
made challenges—were enacied to deal with increasing cascloads.

V. DoEs Sectiown 2 OF THE YoTinG RIGHTS ACT HAVE ANY
APPLICATION TO THE I58UES 1IN THE SECTION 3 REVIEW
FrocEeDING?

As an additional Dbasis for objecting 10 Georgia's new judgeships, the
Department of Justice contends that the method of electing the positions
violates scction 2 of the Vating Rights Act. The State argued in Georgia
v. Reno that this claim is a sub sifentio ellort to repeal both Beer and
Lockhart.
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Section 2 has a very prominent history in voting rights litigatien, In
1980, the United States Supreme Court held that the Fifteenth Amend-
ment was limited in its scope to proscribing actual degal barriers 10 voter
registration and voting iself.™ In addition, the Court construed section 2
af the Voting Rights Act, as it then existed, to merely restate the Fifteenth
Amendment. Theee was widespread eriticistn of the Bolden opinion, and
after hearings belere the respective House and Senate committees, Coan-
gress enacted an amendment o section 2 that signibeantly broadened the
statute as it had been consirued in Beiden. Firsy, the amendment elimi-
nated the “discriminatory motivation” requirement and adopted a “results
in" standard. Secondly, the amendment prohibited voting praciices that
aflorded minority voters “less opportunity than other(s] . . . to participate
in the political process and to elect representatives of their choice ™ Ax
amended, the scope of seetion 2 was expanded lar beyond barriers 1o re-

gisiration and voting to include gther clection practices that might have
giscriminatary impact.™

When section 2 was amended in 1982, section 5 was also extended by
Congress. Section 3 was temporary legisladon that would have expired
but for Congress's extension of the law at that tme. In extending section
5, however, Congress made no substantive amendments. The statutory
language was simply continued, with only the expiration date of the stat-
ute being changed.

The Deparumene of Justice’s suggestion that section 5 was expanded
during the course of Congress’s 1982 actions is a boid onc. First, section §
was not changed substantively in any way at that time. If Conpress had
iniended to revise section 5 to permit review of electoral practices regard-
less of when enacted, and regardless of retrogression, the wording of sec-
tion 5 surely would have been changed in 1982 That is partiedarly truc
in fight of the unequivecal construction given to section 5 in 1976 in Beer
v, United States,™

Common scnse and normal rules of statutory consiruction dictate that
Congress does not change & statulc's meaning when It dovs not amend the

M See Gity of Metsile v, Dobdew, 446 U5, 55 {19B0%,

42 USC § E973h {[982).

" Tae porpase ard legislalive history behind § % vwere discussed in great detail in Themburgh
v, Gingles, 478 LLS. 30 {108AD.

™ o425 LS. (30 {LOTaN
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sigruce. This point, in a similar factuel setting, was made by Lthe United
States Supreme Court in Pigrce v. Underwopd.”™ Pierce involved the
Equal Access to Justice Act (EAJA),™ which allows fee awards agginst
the United States in cermain cases. Like section 3, that provision of law
was originally enacted as temporary legislaton. The Act was cxtended in
1985 but, before its extension, several lower ferderal courts had construed
EAJA te permit an award of fees only in those cases where the govern-
ment’s candact had not been “reasonable.”” When the EATA was cxtended
in 1983, the provision at issuc was not changed, but 2 corumittee report
that accompanied the extension legislation stated that the government
must show that its conduct was ““more than merely reasunable” in order
1o avold atlorney's fees.™ The plaintiffs in Pierce rolied on this repart in
their unsuccessful argument that this higher standard should apply.

Similarly, the Depariment’s contension m Georgie . Renao that there
was some substantive change in the law is also based on legislative history.
However, the section 5 legislative history is even more attenuated than
that at issue in Pierce. Ome [ootnate buried in the lengthy Senate Commit-
tee Report simply states, *[In light of the amendment o section 2, i is
intended that a section 5 objection also fallow if a new voting pracedure
itself so discriminates as to violate section 2.7 But, just as was the case in
Fiere, this passing comment in the legislative histary is irrelcvant in con-
struing section 5 because the Janguage of section 5 itscif coaeained no
change, much less the kind of change that would support a radical repeal
of the Beer retrogression principle. The Supreme Court resolved the anal-
ogous situatian in Péerce v, Inderwosd by holding that the extended, but
unamended, terms aof the slatute necessarily remaired unchanged, and the
fater legislative history had no weight:

. g,y - -
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{Quite obvigusly, Teenacting pretisely the same Yanguage would be a
strange way to make a change) This is net, it should be noted, 2
situation which Congress recnacted a staiute that had in fact been
given 2 consistent judicial imerpretacion along the fines that the
quotet Committee Report sugeesied, Such a recnacement, of course,
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™ 487 U5 552 {1968,
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Bl ™ 2L UBGC. § 2412 (1792}

1N * "[he committas Teport also saied that same cowra hod 5o bedd previcwsly. In Faer, ane ciecuric
raly] had done 80, The report alsa sated that it had been Lhe intert ol Congress in 4380 1o owe 1 “mate
;ﬂ_ 3J than mere reasonableness' test. Pierce, 28T TLG. 8l 60,

R ‘gll @ g Ree, Mo, 417, 07ch Cong,, Bl Sess 13, nA) {1983,
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gencrally indludes the settled judicial interpretation. . . . Even in the
ordinary situation, the 1985 Housc Repart would nat suffiee to fix
the meaning of language which that reporting Committee did not
evan draft. Much less are we willing to accord it such force in the
precent case, sinee only the clearest indication of congressional com-
mand would persuade us o adopt a test so out of accord with priar

usape].]™

The extent aof the statutory amendment suggested by the Depariment of
Justice is much greater than the minor change advecated in Pierce, mak-
ing the idea of a sub sifentio amendment by Congress even more untena-
ble. Rather than acling as a freezing remedy, the stanute would empower
the Department of Justice with autharity to review the propriety af gvery
clectoral practice of every covered jurisdiclion, no matter when cnacied,
Such an interpretation bears no relationship to the purpose of section 5.4

There are other eonsiderations that welgh against lhe position of the
Department of Justice. Among these is the rule that a stalute will not be
tonstrucd te undercut state authority unless the eongressional enaciment
clearly and expressly states that parpose. Before Congress will be deemed
in have altered the “usual constitutional balance between the States and
Federal Covernment,” it must raake its intention to do so “unmistekably
drar in the Tanguage of the statule"® “In traditionally sensitive areas,
surh as legislation affecting the federal balance, the requirement of a clear
statement assures that the Iegislature has in {acl faced, and intended to
bring into issuc, the critical macters invalved in the judicial decision. ¢
Even as ronstrued in Beer, section 5 is indisputably a serigus intrusion

Y Pieree, 487 LS, at SGT-0B {citetions omireed ). Here, wf coutse, Lhe | 962 amcidinEnss rein-
Forced the validity of the Beer releogremsion standard browose ol Lhis presutngtion ehal congredional
menaciment of § 5, without any change, cnstedes congresional approval of qrier judicial
LI precaLions.

The Caurt alio rejecied the 1965 comenicles Feport Liccwuse such a lacer separt |2 irrelevant in
inteepresing an caclier siatoee ¥|I]t is the Funcdon ol Lhe coums and nac the Legislature, much lesx 2
Commitee of pre House of the Legislature, 1o say what 2 enaced staqure means. f8. ac 56567 The
1982 Scratc Repart is similarly irrelesant Tere beeouse (1) 305 o meaninglema imerprestivn ol the
fangusee nf § § as origiaally cracted in 1963, and () Gecre wos no § 5 liuguage that 1he szpart could
e explalning.

U L0 Peer v, Lpited Seaces, 525 [LE. 430 {1376} South Carolip « Faizenbach, 383 115, 301
L9 GEY,

“ Wil v, Michigan Dop'i of State Poliee, 491 D5, 58, 63 [1984).

m ‘I'dl

e ek

S e e

i =

e I

=

e

e

il P e v M1

TR
T

J L Y S

[Tl PP




W e ———— —p———

T _';,__'-\.'_.7—_‘-__..(.... T

Eana il

i
by
rl
B

-_.....
Tl
o e

ol oW e e |
. = el

o e

T

ok

e

TR LT

-=r

1002 EMORY LAW JOURNAL [Vol. 44

inte the normal federal-state balance of sutherity.® To go beyond the ret-
rogressiun limits of the [reczing remedy permitred by Beer would be a
huge extension of section 3, an extension for which there iz a glaring ab-
sence of the necessary “clear statement” from Congress.

The snippet of legislative history that the Department relies upon un-
dersrores why the Supreme Court has been more reluctant to rely on any
legislative history in recent years, The drafting of the histery has degener-
ated to the point where committee reports barely reflect the conseosus of
the committee members, much Jess Congress as a whole. Major portians
of rcports are routinely written by private lobbyists with litde, il any,
review by Lhe committees or Congress. That is exactly what happened in
this instance. Senator Edward Kennedy was allowed to write Lhe Seoate
Report on the bill. He, in turn, delepated that task to two civil rights
lobbyists. These men wrote a laundry kst of their own arguments into the
report, and included as examples all of their pending cases so Lhey could
Jater cite the legislative history to Lhe judges in those cases in support ef
their contentions that, in the view ol Congress, the electoral practices they
challenped should be deemed illegal.®

Thus, the State of Georgia feels that it is clear that section 2 has noth-
ing at all ta do with the proper application of section 3. Similarly, any
issue of “purpost or intent” under section 3 provides no colorable basis for
biocking Georgia's new judgeships. The Departmeat's attempt to use sec-

W Cee, g, United Sioles v. Boord af Commrs, 235 LS 110, 141 {4578} (Fevens, I,
oJiseny )

W Thig 1gle has been desceibed 3o olerail by Profcssur Blongan Kouseer, an eanen hined by the
Departnient of fuslice in the Geosgis 2, Reng easc. Frofessar Kousser has writlen that the real dis-
pute in the 1982 voung bl was the exient w which § 2 shoold be ameraded to remese the require-
ment ol proving inlenlonal disciminacon, and thot the dispyle wag resaleed By the compromise
“ecaplts in iscriminadon” luaguage added w § L. That cotnpremise presipitated Lhe hizarre dralting
of the Stnpee Reporl:

In retuee for the [poliueal] ceedit [fir 1he tospromnisc], Erole allawed Kennedy tn write Lhe

Sapnle Repart on the bill, 2 tark which he detegaied o vwn of Lhe ehicl el slghts lokbyizes

ol the acL ‘These men not anly wente a suang [§ 2] cffeet siamdard inm she refanry bt

adped towardy propanionrality, They alse made wwre hat eaamples were drawa from oll

e Legal cases that were cither known tn be pending or expeeted 1 be fled sharly. Yhen

2 jwther ashed pubscnuently wheeher Cangress meant the law 1a apply 1o a csc such os thae

in Hapewell, Viecginin, therefore, civil dghis lawyers conld simply refer him o the Sendte

Heport which usml axacily Thil exatiple
blorgan Housser, Expery Witnessar, Ratienod Choiee ana @ Seareh far Infeat, 5 ConsT, Canms-
TARY 340, 343 [1DRA)
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tion 5 to compel Georgia o rewrite its judicial election laws to 6t the
whims of deparlmental burcauerats smacks of an abuse of the imporiant
responsibilities and power vested in Lhose positions,

¥I. TrE District CouRT's RUuLiNG 1¥ THE GEORGIA v. REND
CASE :

While this article was being written, the District Court for the District
af Columbia rendered its final judgment in Georgia v. Rene. In a two to
one decision,® the District Court agreed with Georgia®s legal confentions
in all significant respeets. The court alse accepted Georgia's factual con-
tentions to the extent that there was any neced to reach factual issues.

While the issues in the Georgig v. Reno case will ultimately be sertled
by Lhe United States Supreme Court,® the holding of the district cour
likely presages Lhe holding of the Supreme Coure. First, the district couart
rejecied the artempt of the United States to incorporate plenary section 2
revicw into section 3 proceedings. The courl noted the traditional confngs
of sectinn 5, namely, that it was aimed at retrogressive voting changes.
Referring to the Departments complaints about circuit-wide, maprity
vote cleeiions, the court stated: “[N]cither of those characteristics can be
deemed retrogressive. The majority vote requirement . . . was already in
place on Lhe Art's effective date, while the circuit-wide stope of the prima-
ries, although adopted after that date, was cleared by Lhe Atormey
General "#9

Mext, the court addressed the United States’ argument Lhat Copgress

intended to incorporate section 2 inte section 5. On this issue, the court
held:

There is little reason to believe Congress bas changed its mind
since Beer and Lockhare. The defendants’ sole authority for their
nayel argument consists af a single sentence in a Senate Judiciary

* Tl majoriey was comprised of Judge Karen Hendersan of de 0. Ciroit Court of Appeals
and fudige Stanley Harris af the diserict cowrt, The dissencer was Judge Morma Johnson, Aol
Judge Johmsan “reseried” the fighe 19 Rle 3 disggnolng pinlon 31 the me the our's dedson was
rendered, she wever did sno,

™ The United Ssace= Fled 2 potice of :|.|:|p-e’:|'| an Bdarch &, 1995, but Jater nhandaned the u.pp:a].
Private partics szeking 1o intervene alsa Aled 3 nosce of agpeal on Mareh 6, 1995 There i9 o eight of
dirers appeal Ia tie Supeeme Court Trom (he judgment of 1he throee judge coar,

** Geargia v, Rene, B81 F. Supp. 7, 11-12 (D.D.C. 1993} {ritatiens and Foownoce omlled).
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nEn

ﬂ].: ff: Commitice repart footoote and their pwn regulatien. In our opinien,
ti !; neither shows a change in Congressienal inent-

[ -’nl .. . Had Congress intended to overturn [the Beer] haolding it eould

have amended section 5 as it did section 2, with an explanation simi-
lar to the lengthy one on Lhe scotion 2 amendment. . . . I did not.
Given the Congressional inactian, the ¢arlier legislative history sup-
porting the retrogression amendment, 56t out in Beer, and the exten-
sive tase law applying the regquirement, bath before and alter the
1982 amendments, we decling to adept the defendants’ position
hased en the snippst of legislative history they have offered.

&g for the DOJ regulation, it is entitled to no deference from this
court where, as here, Conpress had made clear ite contrary intent.*

Finally, on the issue of intent, the district court held that the evidence
unequiverally established that the legislation at issue was cnacicd simply
in order 1o creatt néw judgeships. It was not tainted by any racial motiva-
tan. As to the aticmpt of the United States to broaden the purpose in-
quiry beyond that, the court held:

The delendants assert discriminatary intent can be ioferred from the
varipus statutes’ reflerence to the cxisting electoral process. Ye siew
this argutnent, howeyer, simply ag an attempt to circwmyvenk the sec-
{ion 5 reirogression rule and thus to challenge the majarity vate re-
guirement, which was in force on Navember 1, 1964, the Act's cl-
fective date. Further, the evidence affirmatively shows thar the
majority vole requirement was not even disoussed when the new
judgeships were subsequently ¢reated. Thus, we do not see how the
statutory recilalion of the cited boilzrplate language, which doet not
cven describe the specific electaral methed ta be used, can be rcon-
struzd as evidence of discriminatory interu in creating the new
judgeships®

Thus, nearly seven years after the BrooAs I case was filed in the Sputh-
ern District of Georgia, final decisiens on some of the most significant
voting issues appear near ac hand. As a pracical matter, the section 5
issues have been extremely vexing to the State of Georgia. The failure to
Eel section 5 appraval was the sole basis of the Brosks I injunction. It was

5 pd. At 13-14 (cHagions end Foownows omiled)-
* Id. m 14 {dions omitedh.
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that [njunction, in turn, and the threat that forty-eight incumbent superior
caurt judges would be eliminated from the bench, to say nothing of the
State’s inability to create gravely needed new judgeships, that brought the
state close to senling the judgeship issues on a number of occasions. As-
suming Lhat Georgia v Reno is affirmed in the United States Supreme
Court,*® the only remaining issues to be tried are he section 2 jssues in
the Brooks I case. Having tried all of the section 2 issues in the Georgia .
Aeno case,™ the state fcels it has a swrong defense o those ¢laims.

VIL Grorcla’s 1992 CoNGRESSIONAL ENACTMENT AND THE
Ensuthe: LyTicaTIioN

After a series of administrative objeclions under section 5, Georgia en-
acted a rongressional reapportonment plan that led to the election of
three African-American congressional representatives in 1992, The repre-
statatives were elected from eongressional districts with minority popula-
dons of 56.63%, 62.27%, and §4.07% in the Secend, Fifth, and Elevenih

" Jomewhzt surprisingly, the Tepariment af Justice abandoned is appeal (o the Swpreme
Caurt in 1his rse. One might surmise that the Solicitor General believed the Jikckihood of prevailing
%as (00 5lim Lo ontinue Lhe appeat, However, there have been boeh “ofT tbe record” somments and
some public cammeots by Juseice Deparcacen pessanncd chit indicate that the Givil Righu Division
may a0t acquiesce o the decision in Srorgia o Reno in fuwne gages. Private partics who anempted 12
increene In the Gaorgda o Rend cme continoe ¢ pursue their appeal io the Supreme Caurt, And
while 1he likelibood of their presailing appears very stim, pamicularly in light «of their prooedural
pasture, a final decision will nm be rendered uniil [all, (995, at he earliest. In addllUlon, dubssquent &o
the districe cauri’s ruling in Georpic v, Reno, 8 different panei of the Diseric of Columbis Distric
Coun gave a broader deysiption of hew cpe eould pursue o “purpese™ case wnder § 5 than was
expluned by the panels in the Oreorgia and New York cases, Xer Arlzonma v, Repe, Mo 942052
{ELDLE. June 16, 19951 This nrder wae Jaed vmply to deny @ motion for summary judgment aod
to dgfine the scope of diseery, Neverlhcless, Adzona hag aken an appeal from thae arder (o the
Tnited Stales Supreene Courl, although the jurisdicional besig fur 2ppealing sach 7 noafinod crder i
dubioud.

M Crurgia argurd in Ceorgin v Rean that the § 2 evidemos was ircclovan there and the district
crurt wiimaely agreed with chat contonties. Howeves, the case was aclually cried on a mueh brogder
seope of retevant evidener based aa all of the [egal theoric advanced by the Depanment of Justiece.
This cerarred becawse 1ke district eowrt had earlier denied Geurgla's motiun [nr summary fudgment
which would have limited Lhe Eesues (Chrder of Seplember 20, 1991}, altheugh that oeder was without
prejudice Lo the state to eenew LS mnton afier e mmpleticn of uddisional discovery. Whea distuvery
was completed in 1994, i might well have been desiruss, 25 3 practical matier and 1 Anancial one, 10
Fle znather mation Mor summary judgment, But the risk of delay in deing 0, rather than trying ihe
case in full, was 100 great & pracdesl esagideratlod, acsd the sate eleged 10 praceed 13 wal oo all
[¥5Lses.
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Districts, respectively.®

In the process of adopuing reapportionment plans, initizlly and in re-
sponst to deparimental objections, Georgia made great efforls to obtain
subgtantially black disericts. The resulting congressional reapporticoment
lines are more irregular than the lines that have heen used by the state in
the past. But, of course, it was only in Lhe last several reapportionments
that Georgia deviated from caunty boundaries at all. Prior w the Supremc
Cipurt’s one-person, onc-vole decisions in the 19605, Georgia was a pure
county unit slate, All members ol the Georgia General Assembly, both in
the House and Senate, were elected from iniact counties er groups ol
counties. ™ Under Georgia’s county unit system, the couniy unit vate dom-
inated over the popular vote in the primary elections. Thus, the namines
[or governor could succeed in a primary election even though he came in
seeond in the popular vote, 5o long as he won the county unit vote.® Ac-
cordingly, the historical configurations of Georgia’s congressional plans
are partly misleading.

Nonetheless, it is true that Geosgia's 1992 reapportionment, parks af
which were dictated by the desire to obtain section 3 preclearance from
ihe Department of Justite, contains some unprecedenced district lines. A
significant reason for Lhis was the affirmative efort o creals majority-
minerity districts.

On January 13, 1994, Georgia was hailed into court in a Shaw v. Aeno
challenge.®” The district court in fohnson o Mifler allowed interveniion
by both the United States and by a group of African- American voLers
represented principally by Lhe American Givil Liberties Union

Gegrgia's defense of its reapporbonment plan differed in significant
ways [rom that of the two groups of intervenors. tiost impartantly, Gror-

" Sanford Bishop and Cyoahia Melinacy (boh [ormer members af the Genrgia Geatral A
rembly) were electe] 10 she Second and Eleventh Dirwricts, respectivly. Johm Lewis centinued 1a
cepresent the Eilh Congresslonal Diswict which oonlained o significant black najerity befare
reappoerlionment.

] " Grorgiz has 139 countics.
Co | M Bee Gray v, Sanders, 372 US. 368, 370-T4 {1963).
_ - - 13 " Ser Johrsan v Miller, B64 F. Supp 1354 {5.00 Ga. 1994), affd, 115 5. Cu 2473 £1095),
Cein : | {lies W A vuricus Hmes during the coutsa of the irial, the judges of che three judge distdce eoun
SRR ) . pane] expressed 1heie misgieings aboat the imervecdion. The court ppined that the intecveren aultled
r1_n:hin5 while pratraciimg the praceedings with pointless crots-examination, The Tepartment uf Jus
tice Sl alan bepn extremaly recaldiusm dloring diacovery.
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gia did not argue that either the ¥Woting Rights Act or the Constitution
required that the rcapportionment plan ultimately adopted had to be en-
acted. The intervenors, by comparison, essentially argued that past voting
discTimination, past segregation, and the Voting Righls Act all combined
to compel Georgia to affirmatively draw the kind of plan which it ulti-
mately did,

This differenge notwithstanding, the Georgia defendanis®™ maintained
Lhat the state’s reapportionment plan satisfied Lhe requirements of Skaw w.
Reno. The following scetion sets forth the essential arguments made by
the defendanis,

A, The Constitutional Constderatinns Set Forth in Shaw v, Renoe Apply
tn Only a Narrow Clers of Crses

In Shew w Aene'™ the Supreme Court held by a five-four majority
that a Fourteenth Amendment claim was cognizable where a district was
alleged to be so racially perrymandered that it was “bizarre™ in its config-
uration, and Lhe disirict as drawn “rabonally cannet be understood as
anyihing other lhan an effort to segregate ritizens intn separale voling
districés on the basis of raee.”*! Based on this holding, the Jednsor plain-
tiffs contended that the Eleventh Disirict shouid be condemned as an ille-
gal “racial gerrymander.” In so arguing, however, plaintiffs assumed that
all majority-minority districts require 2 “compelling” justification where
they were purposely created as such and the district lines were intention-
ally located m elevate Lhe minority 1o majority status,

Georgia angued that this view of the law was incorrect. Only months
before the $haw 1. Reas decision, the Supreme Court issued another deci-
sion which indicated that race-hased disiricting itself is not improper, In
Vetnovich v. Quifter,"™ Lhe Court unanimously upheld Ohio's intentional,

" There aoivally was mme difference [nothe posidens 1aken by che defeadants in fobnson o
AMilter. The delendanis included che Gevernor, Lthe Bievienant Crovernor, the Seceezary of Srae, and
the Spenkar of the House, The Speaker of the House wis separately represenled, and he jook a
positivn on Lhe Shac o, fene ssees thao was clasee to that of the plainUfs. The other siue gefznd-
onls, who were rcpn:s:n:;d otk 'l;u:,r \he Attarney Geneeal und the ancher as speeial caunsel, <aught to
defend the stace's plin.

113 5 Gy 2816 (1993}

TRL P, L 2330

"M {13 5. Cv 1149 (1903}
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race-based drawing of state legislative districts designed m create majority-
minarity districts. The State of Gegrgia sought to reconcile Shaw and Voi-
neuich by giving meaning to the entirety of the Court's opinion in Shaur
Specifically, Shaw states that a “racial gerrymander” issue is not raised
uniess tbe reapportionment plan under attack “ratipnally cannot be un-
derswood as anything other than an effort 1o segregate citizens in separate
voting districts on Lhe basis of race.™" Similarly, Shaw gaes on at length
to distinguish United fewish Organizations v Carer,t® in which the

1 B 4 b b S b

5 : Court upheld the intentianal draswing of lincs on the basis of race in order
1!}* to cmpawer black voters, in spite of the resulting bifurcation of a white
[ Hasidic community in New York, That mse was different, accerding ta

Shaw, because the New York plan was not “on its face . . . 5o highly
irregular” that it was cxplainable oniy on the hasis of race !t

These admanitions in Shaw indicate that Lhe “bizarreness” principle
applies only in cases where the districling lines themselves are so upusuel
that they could have no basis other than race. The Shaw Court expressly
said as much in nating that its opinion dees net mean that “ ‘the inten-
tional creation of majority-mimority disiricts, without more’, always gives
rise to an cqual prolecton claim.”"® While the holding in Shaw is thus
limited to a narrow class of “exceptional cases,” the Johmson plaintifis
read it to apply to virtually every district because race is almost always a
eonsideration in redistricting decisions. That reading has been proven
incoreect. '

This issue was further clarificd by a subsequent rcapportionment deri-
sion of the United States Supreme Court handed dovwn on June 30, 1994.
In Jokmson v. DeGrandy ™ the Supreme Courl unanimously upheld
state house and scoate districts that were admitredly drawn op the basis af
race for the very purpose of creating majority-minority districts {there,
both Hispanic and biack) in rough proportion to the number of minorities
in the voting age population.’® Indecd, DeGraady further held Lthat Flor-

i P T e e
it . h

Jﬁ:r.d:g.l.::-‘.r

i

®3 fhgw, 113 5 C1, at 2830

o430 TS Ld4 (15TTR

S Shaa, ¥1Y S Cooac 2324

wh i o 3828, Justice Mennedy has indicated thav this remains an open issue for him. Se
Johnsan v. [ Geandy, 114 5, CL, 2647, 2664-6% (1994} {Reanedy, J., eoncurring in paut and epner-
: ting in the judyrieo,
A 14 5 Qo 2647 [1994),
ke 7g It is e that i fohnson v Delrandy Lhe disrict cosry held that there was a hisary ol

T el
e

i

R ER R e o T G :
T ST e R S RS e AT e et : s S . th
= ! " b ey - 3 frhat i

I



1995] PAST, PRESENT, AND TUTURE 100%

ida’s creation of effective “proportionality” constituted a defense, under
the faets of that case, to the black and Hispanic plaintiffs’ claims of vigla-
tions under section 2 of the ¥oting Rights Act. Taken together, Voinovich
v. Quitier and fohnson v. DeGrandy indicate (hat the principle artey-
lated in Skaw does not have the broad sweep that the fohnson plaintifs
ascerted,

Georgia did not agree Lhat it had a “suspect” reapportionment plan the
state must delend under the compelling interest test. Rather, Georgia ar-
gued that Shaw plaintiffs must first prove Lhat the districting is so “bi-
zarre” Lhat the lines are based on nothing other than race, The fohnson
. Miller plaintiffs could not meet his burden, While it is (rue that in-
creasing the number of African-American voters in order to ailow these
voters an enhanced opportunity to elect candidates of their choice was a
significant metivation in drawing Georgia’s Eleventh Distirict, the disorict
lines av issue are nothing like the irregular lines questioned in Shgw and
condemned in Hays v Lowisiang 108 :

B, The Exient of Regularity and frregufarity ia Gﬁﬂrg_ia’: Elevenih
Congressionn! District

(Georgia's Eleventh Congressional District is not 2 pieture-perfect geo-
metrical form. Meilher 1s it an irratonal mish-mash based oo race and
nothing clse. Even in areas where the district line appears most itregular,
it lollows existing boundaries of municipalities, other political boundaries,
or natural boundarics. For example, in DeKale County, what appears to
be an irregular portion of the district line actually Lracks the city limits of
Allanta. Thus, the wregularities of the Atlanta city limie line—a line
which no one suggesls has anything to do with race—explain the irregu-
larity of the line of the Eleventh District in that area. One must question
whether the line is unconstitutional under Shaw merely boeause the gen-
eral location of the line was made wilth some racial purpese in
mind—namely, the ghjective of attaining a generally high percentage of
Alrican-American residents.

voung discriminaton and char racc and ethiicily were sueh o campelling part of Ui whele poligeal
process im i dvcas of he slate thal dhe essenbiol facks necessame 18 prdve ¢oué dilution wére présent
fd. 3l 2633,

e g F Supp. VIGE ¢W.Dn La, 1993) {ihroe-judge cours), veeated or meot, 114 5, Ot 2731
(1904), prot. juriz. nated, 115 5, CL G667 {1994).
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He

ﬁ {51 The lines of Georgia's Eleventh Congressional District are based
1 .'|I " - -

,:f}';_ largely on the kind of traditional beundaries that the Supreme Court en-
e dorsed in Shaw. Of the entire districk boundary, seventy-one percent of Lhe
i ﬁ line runs along traditional political boundaries: the state line, county lines,

and municipal Yines. Similarly, of (he entire area within the Eleventh
Caongressional District, eighty-seven percent is comprised of whole, intact
' counties.

T ST | e A= =

1 Under these twe measures, which go to the hearr of Shauw's cencern

T that district boundaries be drawn aleng traditional lines, Georgia’s Eley-
Hi enth Congressional Dislrict compares favorably to the 3tate’s pther ten
Al distriets.

: I;ﬁ? Table 1
|;1 ; &

Georgia’s Congressional Distriet Lines:
Contiguily with Traditional Political

L0 Sl jubl

Jurisdictional Boundaries
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i

[Boundaries in biles)
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with State
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Cong.  Total Part on Part on Fart on  County or

Dist Bdry. State Bdry. OCounty Bdry., Gity Bdry.  City Bdry.

2 1 754 202 643 15 86.2%
E" i 2 1,243 255 667 87 57.4%
] I 3 773 30 493 45 65.3%
Ik 4 178 i 67 38 57.0%
] 5 140 Q 04 53 79.0%
#T}: 6 226 0 70 53 44.7%
Fi 7l 7 4p4 120 351 22 90.3%
i.l" : 8 1,155 54 702 53 64.6%
CEIEf: 9 4BE 238 442 16 90.6%
E i th 614 115 457 56 76.6%
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Table 2
The Area of Georgia Conpressinnal Distriels

and Portions in Entire Countiss

[Area in square mijes]

Cong.  Total  Area Within Arca Within Percent Within
Lhst. Area Intact Crnties Split Cntjes Intact Countics

1 10,425 9,608 817 D2.2%
2 10,125 B,479 1,646 83.7%
3 1,829 2,426 1,402 63.4%
4 443 131 312 20.5%
5 406 o 406 ©0.0%
5 5B 0 586 . 0.0%
7 3,703 3,602 101 97.3%
B 10,610 8,461 2,149 79.7%
9 5,804 5 491 13 94 6%
10 5,114 4,351 763 85.1%
11 6,780 5,868 912 B6.G%

Moreover, one must question the meaning of “raditional” concerns in
light of Lhe Skaw thesis. Surely, the Constitution does not preseribe that
the legitimate conczrns of a state in reapportignment amount w be noth-
Ing more than geometric nicety. The very purpose ol reapportionment is
to divide up pelitical power and to allow the titizenry to express Lhejr
interests and views in the legislawure, Therefore, one mwst also question
whether racial and ethnic fairness, as a reapportionment gbiective, {5 any
less wholesome and proper than the “raditional values” expressly cn-
dorsed by Shazw, Whatever may be said of race-conseious EOVEImment ac-
tion in areas such as Jury selection, contracting, hiring, school admissions,
and the like, vating and reapportionment would appear to be different,
Reapportionment serves to empower groups of people within society. In-
decd, befare "ane persan, one vote” principles were established, such em-
PAWErment was the sole purpeose of reapportionment.
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C.” A Court Should Invafidate o State’s Redistricting Scheme for Irreg-
wlerity in Only the Most Extreme Circumsiances

The Georpia defendants argued that Skew is besc read as ailowing
reappertionments, like Georgia’s Eleventh Disirict, where the districe is
comprised for the most part of the "traditional” building blocks—=here,
county wnits. If, however, Shaw means mere, and hestows en federal
tourts more expansive autherily to revicw state-enacted reapportionments,
the defendants wrged that such authority should still be narrowly con-
strued. To do more would arrogate to the courts the role of “super-legisla-
ture” that the Constitation disapproves.™® It s in this area where courts
should be most cautious to tread.

The foknson delendants contended thal this view underlay the Su-
preme Court’s decision in Heolder v, Halt At jssue in Holder was
whether Georgia's few remaining single COTMISSIONEr EOVETNMEnts were
subject 1o a section 2 challenge on the grounds of vote dilution and, il =0,
under what standards. A majority of the Court held that this form of
goverrument could not be challenged under section 2. In his plurality opin-
ion, Justice Kennedy reasoned that the section 2 claim was not tognizable
because there was no meaningful, justiciable standard by which vote dilu-
{ion could be measured in such a case. Il the absence of a justiciable stan-
dard blocks minority voters from bringing discrimination claims, the ab-
sence of sueh a standard must likewisc block the discriminacion elaims of
white voters. As Justice Kennedy wrote in Hotder:

[Wihere there is no objcclive and workahle standard for chaosing =
reasonable benchmark by which to evaluste a challenged voting
practice, it follows that the veting pracuce clanot be challenged as
dilutive under § 2.

As the facis of this case well iblustrate, the search for a benchmark
is quile problematic when a § 2 dilutien challenge is brouphe to the
sizc of a government bedy. There is oo princpled reason why one

ne Lee e, Ciyy af Mobile v. Balden, a6 U5 33, 76 (1000); Griswold v. Goeanceiout, 361
118, 479, 4582 {1945}, Burns Baking Ca. v Jryan, 264 LLS. 04, 534 ({1924} (Brumdels & Holmes,
1], dissenting, and voieing the original appesilion Lo courks acling as “super-legislaures).

a0 114 5 Cu 2580 [1994).
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sizc thould be picked over anglher as Lhe benchmark for
comparison, i

Holder underscores a fundamental issue, While Shaw opens the door to
constitutional challenges to districts based solely on their shape, such chal-
lenges should be rare and should prevail only in the most extreme circum-
stances.*" Otherwise, the courts will unavoidably assume the responsibil-
ity for poligeal judgments that are rightly made elsewhere, In assessing
this problem, ene is reminded of Justice Frankfurter's Cautionary warning
CONCEring respportionment, Justice Frankfurter, of course, ceincd the
phrase “political thicket,” and warned courls against emtering (hat
thicket*" In fokason, Georgia argued that any review of the constiution-
ality of district lines based solely on their shape or their general intent or
mativation would be inherentdy devold of standards. This “political
Lhicket” is a far denser one than Justice Frankfurter envisioned in Cole-
grave and feared in his dissent in Baker v Carr.'*® Breause of the lack of
coherent standards and (he inherently vague nature of judging the shape
of a district, Georgia argued that a reappertionment plan should be con-
demncd only in the clearest of cases.

The host of questions that arise pest-Shew give one an appreciation of
just how dense the political Lhicket may become, If the Eleventh Congres-
sional District lines are unconstitutional, what is constitutional ? if district
fines cannat be drawn with race as a sipnificant consideration, as they
were in the Eleventh District, what is an apprepriate standard? The
Joknsen plaintiffs scem o contend that the Eleventh Tlistrict has too
many minority voters, Il so, what determines the “correct” numbkber for
each district? Does a particular pereentage cat-off of minority population
make a district legal or illcgal? Busbee held that Gfty-seven pereent by
population was too few.® Can fifty-seven percent, as a percentage of reg-
istered voters, he Los many? Ace there specific rules which mandate when

HU T, w1 2584 {rivuicn: omiued),

' Thr plaintiffs might be required to prave, for ceample, that the districs are s irpcgular hat
they cauze 1rue ond palpalble mischicr aetopg wakers, aned olher serioud dlineptions of the nacenal
polivsl procesy.

™ Colegrove v. Green, 328 115 549, 5056 [1944), Justice Frawkiurer wis chielly eoacerpod
abkut the essablishment of 3 consijiational sandard of mopuiatien equality amony districs,

300 U8 184, 260-330 (1962) {Franklamer, J., dissenting).

"' Bushes v, Emith, 349 F, Gupp, 491 (O0.C.C. 1982, nftd, 45% U5, 1166 {[983),
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county and city boundaries must be followed and when they may be ig-
nored ? Are departures from boundaries forbidden for raclal reasons, as
opposed to other political reasons? Must a diserict be a certain length?
Must it encompass 5o much area or include only a cersain fraction af the
entire state? The questions are codiess.

D. The Supreme Court's Decision end itr Aftermath

While the arpuments advanced by the Georgia defendanls were con-
vincing ta four Justices of the Supreme Court— Justices Stevcns, Souter,
Ereyer and Ginsturg—little of what we argued was accepted by the ma-
jority. In the five-four ruling issued on June 29, 1995, the majarity took a
substantial step beyond Lhe principles set down in Shaw. '™ Justicr Ken-
nedy’s opinion expressly climinated the requirement sct forth in Jhaw
that a district must be “highly irregular” or “bizarre” before it is subject
to a Fourteenth Amendment challenge. Now, whether irregular or not, a
district is unronsttutional under the Fourleenth Amendment if race was
the “predominant motive” For its establishment and configuration. *Pre-
dominaat” is not defined and will likely be judged differently by different
legistators and diferent courts, This introdures a serious subjeetive [actor
into an analysis of the constitwtionality of any reappordonment plan.

The majority opinian in Miller harshly condemns the Department of
Justice, The Department’s purported interpretation aof section 5, iis at-
tempt ta apply section 5 to the specific facts in Georgia, and its generally
heavy-handed abuse of section 5 svere thrashed by Justice Xennedy, He
rondermned, among other things, the Department’s disingenuous use al the
purpose prong of secion 3. The Court noted how the Department, i
pursult of its goal of maximizing the number of black voters in a district,
used its objection power to invalidate any plan that did anything other
than maximize. Pecause the Department was not legally allowed to dic-
tate maximization, il accomplished this goal by ruling that the State had
failed to carry its burden of proving that any less-than-maximized plan
was not motivated by the desire to discoiminate,

That catechism has long been used by the Department of Justice in an
efort to evade the retrogression restrictions of Beer. The Diepariment’s

Y hiller v Jubnote, 115 8 S 2473 (1¥05).
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eritics believe that such excessive and bad faith artions by the Department
of Justice bave led to the extreme hostility it has met in recent cases. This
hastiliy t5 1ypified by the Court's denunciation in Miller.

Immediately after the Supreme Court's decision in Milfer, T met with
the Governor and the legislative leadership to decide how the state should
proceed. It was unanimously agreed Lhat a special session of the General
Assembly be called, and this special session was set to apen on August 14,
1993, The eall was not limited to remedying the Eleventh Cengressional
District: fohnrson v, Mitler claims would likely be raised and suceessfuily
liigated in connection with districts other than the Eleventh, including,

passibly, the Second Congressional District, and several State Flouse and
Senate disirices,

With the law of reapportionment becoming increasingly enmplicated, it
15 difficult to predicr just what the redistricting plans will Jaok like For
(eorgia's 1996 elections. On September 8, 1995, the Speaker of the Geor-
gia House of Represcoratives, Tom Murphy, acknowledged that the Gen-
eral Assembly was unable to agree upon a redistricting plan. The mem-
bers voted 10 adjourn the special session sine die. The task of redistricling
Georgia now fzalls to three federal judges who will draw a map. Thesc are

the same judges that voled 2-1 to strike the Eleventh Cuongressional
District. ¥

The Supreme Court of the United States has already acrepted for argu-
ment and plenary review Two more reapportionment cases.”® One of these
appedls concerns the Show v. Rene rase {now Shaw o Hund), and in light
of Milier v fohnson, it seems very likely that the districr court’s derision
to uphald Narth Carolina’s district duc to 2 compelling state interest will
e reversed. The Texas case, Vere v. Rickards, involves the first urhan

hlask Sherman & dlike Chricitnsen, Geargia Legirfmure "85 Special Sersion: Demarralic
Leaders toke the Heat, ATiaxra ConeT,, Sepl 13, 1995, at O A particalarky ugly thought [ur a
S6ale’s lawyer in reapporliznment cases {5 the prospect of eoveral italcpendent eascs going un simulla-
nceusly in Gifferent Tederal courts, and pessible even in supeder cours. The Supreme Cuar ling
already ruled chat a reappostigninent plan adopeed by 2 stane supesive court 15 entatled o the same
deferener as 2 siate legislative plan. Growe v. Emlwn, 113 5. Cr 1073 (1993). The pessibiliy o
ineatitictent eemedinl orders is maore tham hypethedeal. Changing wsy one portion of 1 redisuricting
[ilan may well cwse o ripple eMeer in other areas of the mate,

"™ ¥era v Richards, 861 T Supp. §304 fS.0. Tee 19943 (hrecfudpe cours, pred, Jurir,
mefead, Bosh v, Vera, 115 & Cr. 2638 {1995% Shaw ¢ Hunl, 361 E. Supp. 406 {E TN, 1554,
frad, jerir, poted, 115 5, Gr 1639 {10495)
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congressional district to be reviewed by the Supreme Court under Skou.
Texas's districts are arguably compact, but the lines are hardly regular.

It will likely be years, il ever, before siates have elear puidelines as to
what constitutes permissible redistricting. 1L is clear that the discretion
afforded state legislatures in reappeortionment during the past two centu-
ries has been seriously eroded, albeit under the regime of 2 Supreme
Court that ¢laims ta be nonimerventionist. One might guess that “polites”
will be remeved from reapportionment to a substantial extent, wnder [ed-
eral mandate, and statcs will be required 1o use only intact counties or
similar huilding blocks to create comgressional districts if they wish to
avoid Shaw-Miller challenges. That may be a political selewtist’s dream,
bue it should give one pause to think that the United States Constitution
has been interpreted to the point that states are actually mandated in this
way,

¥II. Does TRE VoTwwe RICHTS ACT PROHTRIT THE 3TATE OF

GEORCIA FROM BeQUING THAT CANDIDATES FOR PUBLIC OFFICE

ATTAIN A MAaJorRrTY OF THE YOTES CAST Iv ORDER TQ SECURE
NoMIwaTION OR ELESTION?

The third major set of voting cases in Georgia concerns challenges to its
majority vote law. These challenges are pending io two principal cases:
Brocks v. Miller'®® and United States v. Georgie.'* These cates are un-
usual, Almost without exception, voting rights actions by minority groups

i :' aver Lhe past two decades have challenged districting schemes for state and
i’r:.-i":- lecal clections, with most of those cases challenging the wse of multi-mem-
Iy |IF her legislative districts or at-large elections for local governmental bodies,
;)2 While results of thosc cases have bheen mixed, plaintifis have generally
?— iii. enjoyed substantial sucerss,™*

{l’- Challenges to majority vote requirements, by romparison, have met
it with substantial hostility. Unlike previous redistricting litigation, plaintiffs
]f :‘Ii in these cases were not seeking equal aceess te the political process, [n-
|,i 'E:i stead, they asked courts to grane them a new politieal right: the right of a
;'JE:E political minority to prevail in an election. Such claims were guite novel,
il

i 1 Civil Actian Filz Mo. LR0-CV-3001-ECF (N.D. Ga ).

1% Civil Adtion Felc Mo, 18-CY-1T43-RCF (.1 Ga.l.
" See, ., Thornburg v Gingles, 478 L5, 30 (19863; Hogors v Lodge, 438 1.5, 613 {1982Z).
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and have been Jargely rejecied by the courts 122

In Breeks JI and in the United Siates’ companion case the plaintifl
corrend that black minority voters cannot win a majority of votes in run-
off elections because of alieged “racial bloe voting.” Rarial blac votng
cefers to the correlation berween the race of voters and the candidates for
whom they vote. According 10 the plaintifls, black candidates would he
defeated in a run-off clection by their white opponents, who would be
preferred by a majority of the voters.

For this reason, plaintifs contend that the court should require that
candidates who are preferred by a minority of the voters he declared the
winner of their races when they garner a plurality, Geargia nated in its
defense that the relicf scught by the plaintifs is virtually antamaount to
assigning each minority voter two or three votes to permit them to over-
come the choice af the majority.

The idea that a minority-supported candidate shauld ke declared the
winner of an election precisely because he or she is not supported by a
majocity of the voters is a sirange notion. Professor Robert McKay suc-
cincily noted the fallacy in the plaintifs’ argument in his comment on the
Butts v. City of Mew York decision:

The gist of [plaintifs’] argument was that, as minorities increase in
rumber and political awareness, there is an jncreased opportunity
for minarity candidates to become plurality victors (although proba-
bly nat to the forty percent level), but little chance of their winning
tw-perton contrsls against non-minerity candidates. Does Lhis ar-
gument, however, not prove too much? IT a minerity candidate couid
nit succeed in a bwa-person contest, cne s entitled 10 doubt the de-
sirability of electing that persan on the basis of & plurality victory, in
the [ace of a concession that he or she would be opposed by 3 major-
ity of all the voters1#

The political theory on which plaintifls rely is oot the only difficuley

"™ See, g, MoGher v Granvills Counry, 360 F. 2 110, 117-21 [4¢h Cir 1™88); Butis v, City
of Mew York, 770 F.2d 141 (2d Gir, i983}, cest. denicd, 473 1.5, 1021 {1980); Whitfieid v. Demo.
walic Pary, GbE F. Supp. 1365 (ED. Ark. 19B8}, offd i pasi, reu'd fn par:, 890 F.22 1433 (BLh
Cae. 19850 {en hacec), certl, aemied, 48% LS. L0246 £3091),

' Roben B. MeKay, Setir o Gty of Mew Famb: Sace, Politicr and the fen -0 Primary, 53
Browod, L. Hev. 4599, 503 (1873 (footoolc omided?.
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with their claim. Plaintiffs concede that eliminating majority voting in
Georgia would result in the type of elitist, “back-room” politics that most
people find undegjrable. For example, al his deposition, plaintiff Tyrone
Brooks testified how he envistoned politics would work under plurality
voting. To take advantage of plurality voting, Mr. Brooks stated that it
would be important to run only one black candidate in districts where
blacks constitute a majority.’*? Dtherwise, the “black vete™ could be split
and a white tandidate would win, given the plaintifs’ assumption of ra-
cially polarized voling. Mr. Brooks, who admitredly has extensive political
kmowledge throughout the state, believes that black “leaders” could aveid
vote splitting by preselecting a candidate for office. That selection would
oecur, of tourse, without the candidate standing before the voters. He or
she would simply emerge from a closed-doer meeting of sell-appointed
persons who took it upon themselves to select the “black candidate™ and,
presumably, the winaer of Lhe officc at issue. Mr. Brooks testified on this
point as follows:

A. If you altow a raulticude of, say, black people from a particalar
arca to run and you have one white candidate running, chricusly,
you kmow, yes, but you see the burden would be on the lradership
in aur community to limit the pool of candidates for any particular
office. '

I mean, you know, you just have to use some common Semst o 53Y—
everybody has a right to run. You can't siop people [rom running,
but we would urge in maiprity black areas such as Adanta, we
would urge we keep our numbers low so we ean maintain the paliti-
ral balance that we have now and not be diluted.

. Dkay.

A. It takes some commen seose and leadership.

Q. In a situation where you have two promincnt peopls, Andy
Young and Reginald Eaves, you're saying mying to cacourage ane of
them not to run %o you don't get the Sidney Marcus plurality
leader? Is that an example of what you are Lalking about?

A %We would have to do that in order to effectively not see any
dilutian. If we allow ali the popular well-kmewn people to run for
any given oflice in @ majority black area and you have one white
candidate runnping, it's not ohviously secving the bact interest of peo-

W Thiz might ultimatcly include municipalities, tao, such as the City of Adlama. I majority
veving for wame olFees were egal, 115 Hhely that i would also be illegal Eor othe pices in the same
lomles.
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ple you're Lrying to represent. :

What you da is you say, ekay, you know, if you run more than gne
in this race, you stand a chance of losing ground. I think the mes-
sage will hit home pretty directly that we just can't afford to have
oo many people who are well-knawn, name recognition, ruoning
{or various offices because we're moing (o lose,'3®

Mr. Brooks testified that the same phenomenon weuld occur, in his
opinion, in the white community if majority voting was eliminated in
Georgia. Under his thesis of race-driven politics, whites woeld similarly
coalesce informally around a single candidate prier to clections in order to
ensure that the “white vote” was not split, and w afford that candidate
the greatest chance of carrying a plurality in the initial election:

. Would you expeet, in retaliation or in response to that siwation
[the eliminagon of majerity vating], to have the white communicy
Lhen say, akay, we'll have our majority vote requirement bul we will
do it by just ruoning ane candidate in the fro elaction?

A. 1 think that is going to happen eventually, T see it happening
now in areas where we are the majority populatian.

I think it's going 1o happen but, you knaw, I say, and I have said it
far a lang time, and Jesse {Jackson] says i1, its going to require
same discipline, It's going to require some leadership on the par of
black leaders and all kinds of leaders in ouwr cormemunity at every
level.

J. Listen o me, I am 1alking about the other side of the coin.

A, T hear you .

Q. [ am walking abowt what white folk would do. Do you see simi-
tar, in your experience, do you antieipate similar discipline among
the white leadership in armas where blacks are in the minerioy so
Lhat whites wauld have a consensus candidate and blacks would
have a consensys ¢andidale and you end up with one on ane running
in the race, sa whether it's minority or majority doesn't have any
affert?

A. I'm act sure you are going to have one on one cvery time, This is
a Republican form of government. BEverybody can ron, You can't
teli people, 1 don’t want you to run and cxpert them ta sit back, bue

L D:pmi[[uu ol Tyrone Brooks 188-20 femphasis added} (on file with author). The Amdy
Yauny/Rexinald Faves eeference is 10 the 1981 miayaral raee in which Sidney Mercus, nowhile cndi-
date, won the plumality ef the votes, but bet s 2 run-off to Andrew Young, Young and Eeves (whi
@ im third) are black
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I do believe it is gping te require some sell-discipline, and I think
our commuznity—when I say "our,” I mean black, I think we are
going Lo use good, commaon sense and sound judgment in supporting
these candidates that arc worthy of our supporl aond chose thatl will
be the strongest in a plurality type race,

Q. Al T was gemting a5, though, is would you cxpect the same level
of pre-clection consensus by the white community in brying to arrive
at a strong white candidate in these circwmstances?

: A. Certainly, berause [ have scen 18 aver the years on bolh sides of
| the cquation, you know, in states that bhave majority vote statutes
- and states that do not have majority vote slatutes. I bave seen it io
; bath arcas,®

iphEarl o S

H Ry
B

i The undemocratic atitude that supports plaintifs’ politicat strategy,
i namely, that winning candidates should be chosen by o few “leaders,” is
revealing. It illusirates kow undesirable plurafity voting can be, particu-
larly if the plaintifls are correct in their theory that polities is race-
H driven. There is no meaningful rationale for imposing a system hat al-
i lows a small cique, whether comprised of blacks, whites, or both, to dic-
i {aic 1o voters who their choice may be prior to an election.

e

P e

Furthermare, if politics were as race-driven as the plaintifis believe,
climinating majoriry voting would have no appreciable effect on the ability
of black candidales to arain elected office. Political contests would be in-
formally paired down 1o a one-on-one, black-while contest, and the climi-
nation of majority votng would be meaningless, As a practical matrer,
scrurifig 2 party’s nomination merely enables a candidate v appear on the

kallot in the gencral election. Given the nwo-party nature of American

politics, the hypothetical black nomines must then win 2 majority of the
: votes. While Georgia pelities have traditionally been dominated by the
1':&"_ Democralic party, that fae: has clearly changed in many areas, as evi-
ﬁg ' denced by the 1994 elections, Georgia’s present congressional delegation,
HE for cxample, includes seven Republicans and four Demoerats. Again,
given the plzinufls’ contention thal race is more important than parcty
alignmeny, issues, or ether nonracial pelitical variables there i a strong
possibility the black candidate would face white opposition in the general
election. Thus, as a practical matter, the elimination of majorily voting
weould likely have little il any positive eflect on the clection of black
candidaces,
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The Issue of Purpose and Fatenl in the Maojority Vote Cases

The Broeks [f plaintifis and the United States alternatively contend
that majority voting should be siricken because it was adopted or, rather,
made universal and mandatory, in 1964 for racial reasons. The defendants
disagree, and have introduced significant evidenre to the contrary. This
issue cannot be understood without an in-depth understanding of Geor-
gia's political history up to 1964 and, in paricular, Georgia’s experience
wilh plurality and majority voting.*®

Historically, Georpgia's primary elections were scarcely regulated. ' Po.
litical parties determined all aspeels of an election, including whether ma-
jority or plurality voting was used, the date of the clection, the qualifying
peried, the qualification fees, and all other details. As a practical marter,
the Democratie party in Georgia was the only parly that held primancs
until 1962, when the Republicans conducted their frst primarices for State
Senate offices in Clayten and DeKalb Countics, The Demacratic party
detepated to the local county exccutive committees the authérity to deter-
minc how county and state legislative races should be run. Political party
control of these praciices continued untif the enactment of the 1964 Code,

Under the pre-1964 system of iocal autonomy, majonity vating was used
in spme countics and plurality voting in others. Georgia’s 159 counties
were more or less evenly splil as lo which practice was in cffect belore
1904, Independent of any racial issue, local demoeratic cxecutive commit-
tees often abused their authority to the deiriment of the public and the
majority of the volers, most of whom were white, For example, local pri-
mary elections were beld in many counties on a different date than the
statc wide primary, semedmes long before the scheduled general election
for the officc at issue. As a practical marter, at the time of the primary,
neither the public nor possible candidates were concerned about a general
tlection to be held in the distant future. Thus, the primany date waould
come and go unnoticed. This deterred randidates and voters {rom partici-
pating in lhe pelitical process, and it perpetuated the pewer of what was,

'* Supper [pr this secdon may be [ound, iefer oo, in e deposition testimony of Tyrone
Draoks, Sroaks f, 775 F. Supp, 14 (5., Ga. 1988),
' foe e, 1B9L Ga Laws 2100
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in those days, routinely refereed 10 as the “eourthouse crowd,”" ¥Woue fraud,
vote buying, and corrupt courthouse, machine-controlled voting was a
EOMMON GECUTTEnce in many couniies in the state. In many counlivs arross
Georgia, dead people remained on Lhe voting rolls, and ballots were cast
in Lheir name. The same lhing happened with volers whe had moved
away [rom a county.

Where it was used, plurality voting was alse widely abused. The candi-
dates favered iy the “courthousc crowds” stayed in office by gaining a
plurality. The courthouse erowds controlled such a large bloc of votes that
their randidates were able to garner thirly to forty percent ol the vote in
many races, even though they often could not have secured a majoriy of
vates, had there been a majority vote requirement.

Plurality voting was manipulated throughout the state. 'The mast com-
mon tactic occurred when spurious candidates entered a race. 'These can-
didates, called “stalking horses,”™ were put into the race by (nrumbents in
order to split the opposition vote. Incumbents, wha were roulinely able to
garner thirty to forly percend of the vote in any election due to their inher-
ent advantage, were virlually unbeatable under this system. Ther was
wide-spread eriticism of plurality voting because of such rank manipula-
tion, and because it thwarted the will of the majority. These criticisms had
nothing o do with any racial issue.

The majority vote provision at issur in the Broons and Lratted States v,
Georgin cases was adopted as part of the 1964 administratien bill te pro-
vide a new elcction code for Georgia. The new election oode made dra-
matic and progressive reforms in Georgia's eleetion laws, The goal of hav-
ing a uniform system throughout the state characterized Lhe eforts of the
drafters of the code at every level. As a practical matter, loeal execulive
commitiees of the Demacratic party were stripped of their power. While
they remained nominally in charge of conducting clections under the new
tade, this residual autherity was a purely ministerial onc. All discretion as
to when and hew elections were to be conducted was withdrawn and pre-
scribed throughout the siate by uniform statute. Other majer progressive
thrusts of the new election code imcluded a substantial liberalization of
voter registration. Previously, voler regisiration ended six months before
an election. Under the new statute, one could register as late as filty days
before an election. In addition, under the old law, volers were required to
register at the courthouse. In the past, there had been problems with peo-
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ple, including biacks, attempting to register, and finding no one to take
their application. The new code ended that problem.

By prescribing wniform rules for all aspeews of primaries and general
elections, the new election code was a major progressive move aimed at
pratecting all voters, swhite and black, from local manipulations. Fared
with & choice between prescribing a unilorm plurality vote and a uniform
majarity vote, Governar Janders's administration rejected piurality voting
because it had been severely manipulated, where it was used.

"The historieal record shows that plurality veling was characterized by
serious problems in those counries where it was used. Nonclheless, the
United States and the private plaintifis still believe that plurality voting
would be better than majority voting for African-Americans. Plaintiffs
will likely attempt to introduce evidence at the irial on the merits of the
majority vole cases {expected o e tried in lae 1993), 10 support their
view Lhat some legislators voted for the majority vole law in 1964 because
of rarial considerations. 1t is doubtful that the actual evidence produced
will be as compelling as the pleintiffs allege, For example, in Georgla v.
Reno, the Depariment of Justice called two geatlemen ta testify who had
served as legislatars in the Georgia General Assembly in 1964, These wit-
nesses were offered to establish Lhat the majority vote law was racially
motivated but, alter cross-cxamination, their testimony was a great deal
mare equivocal and indefinite Lhan the Department had hoped.2®®

[X, ConcLusion

The Voting Rights Acl has been with us for three decades. Tt must be
ranked as one of the most significant and effective pieces of legislation ever
passed. Combined with changing attitudes, and descgregation in general,
the Voting Rights Act has had a wremendously positive role in bringing
black Americans into the political process.

With regisiration barriers gone, Lhe Act, and the Constitution itzelf,
were used effectively in the 19705 and [980s to virually eliminalc ai-
large, multimember distriet clections throughout the South. That was crit-
iral to the significant increase in Lhe number of African-Americans clected

Py g raier———
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‘" Sre Tesumony of Leroy [ohnsan and Fomes Mackny, Geanga v Kenn, BA1 F. Supp 7
(D00 1994),
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to state and local government. Morc recently, voting advocates have tried
to apply the law to new and uncharted arcas where there is much less of a
consensus among well-meaning people as to the proper role of federal
mandates. One must ask whether the novel application of section 5 in the
judicial cases is a legitimate effiprt to construe and apply the Voting Rights
Art, ar an rffart to distort the law by applying it to situations where it
does not fit and was not iniended to fit.

Similar questions can be asked about the efforts of the Department to
foree the southern states to maximize the number of minority districts in
their congressional, state, and local reapportionmenls. The Department
has tried to circumvent the clear rulings of the Beer and Lockhart cascs,
The Department’s strategy has been simple, albeit disingenuous, Using
the intent prong of seciion 5, the Department continually objects ta reap-
poriianments that do not achieve maximization by ruling that a state has
failed to carry its burden of proving that racial discrimination was not a
motive in failing to adopl a meore pro-minority ceappertionment, The De-
partment's abuse of section 5 in this fashion is a breach of the public trust.
MNonetheless, such a breach is scarcely surprising. Is it not inevitable that
ahuses will occur where such tremendnus palitdeal power is wielded by a
federal bureaucracy?

There is little questian that the courts arc resistant to the newer claims
of voting rights advocates. While advocates routinely denounce Lhe eourts’
decisions as reacttonary, backwards, and racist, the truth may be quite a
hit different. In fad, for the most part, the courts have simply refused in
the past few years lo go along wilh further extensions of the law as ar-
gued for by civil rights advocates. There is no great cvidence yet that cx-
isting voting laws ar their interpretations have been weakened.

Whether that will occur, too, remaios to be seen.




" COMMENTS

INTERSTATE GAMBLING—CAN 5TATES STOP THE RUN
FOR THE BOHRDER?

I. INTRODUGCTION

Several companies in this country facililate the purchase of out-of-state
lottery tickets. These businesses generally do not own their own stores,
but rather operate retail outlels within other businesses, such as canve-
nience stores and fast-food restaurants. Such businesses are often termed
“interstate lamery ticket messenger scrvices”'

In a typical interstace lotiery tickel messenger servire transaction, a cus-
temer places an order for an out-of-state lottery ticket. The customer may
choose ta purchase a “Quick Pick” ticket in which the computor sclects
the numbers o be played, or may choose his or her own numbers. The
retal] agent transmits the order via computer to purchasing agents in Lhe
stale sponsoring the lottery the customer has chosen. The company's out-
of-state purchasing agents then purchase the lottery tickets direcly from
state-authorized lotiery agents in that state. At (he rime the order is
placed, the retall agent gives the customer a reeeipt bearing the numbers
t0 be played. The artual [ottery ticket remains in a vault in the state in
which the lottery is being conducted. The company usually charges the
customer about one dallar for this secvice, phus the cost of the Iotlery ticker
iself.

In 1991, the Commonwealth of Pennsylvania made its first af two un-
Successful auempts to enjoin the operation of Fic-A-State, one such inter-
state loitery ticke: messenger service, by Rling an action against Pic-a-
State in Pennsylvania's Commonwealth Court.' Pennsylvania claimed that
Fic-A-Btate’s business violated Pennsylvania’s lottery law? and federal

! Cammunwealth » A3 Coon, e 218 M0 (P, Gommee. O, Auguss 19, 19913,
* 16 Pa, Cons. STarT. § 5512 {1983), Ser Appendic 4
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